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THE GROWTH OF HAGUE IDEALS. 


When we look back it is really surprising to find that so much 
was accomplished in the first International Conference of Peace 
whose deliberations began at The Hague on the 18th of May, 
1899. It issafe to say that all was done that could have been wisely 
attempted at a meeting necessarily preliminary and tentative. 
The strength of the Conference was in its patience and modera- 
tion. As M. Martens told us long ago, ‘itis a happy token to 
note, the longer the labors of the{Conference at The Hague 
lasted, the more fully views were exchanged among the repre- 
sentatives of the different powers, the more pronounced grew 
the mutual respect, the more friendly grew the personal rela- 
tions, the more palpable became the desire to do something for 
the future.’’ That steadfast hope for the future certainly found 
high-thoughted expression when the Hon. Andrew D. White, in 
his notable oration pronounced in the midst of the proceedings 
of the Conference at the tomb of Grotius, exhorted the delegates 
to ‘* heed not the clamor of zealots, or cynics, or pessimists, or 
pseudo-philosophers, or enthusiasts, or fault-finders. Go on 
with the work of strengthening peace and humanizing war: give 
greater scope and strength to provisions which will make war 
less cruel: perfect those laws which diminish the unmerited 
sufferings of populations: and, above all give to the world at 
least a beginning of an effective, practical scheme of arbitra- 
tion.”’ Since those weighty words were spoken the statesmen 
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and diplomats of the old world have certainly done nobly in the 
effort which has been made to secure ‘an effective, practical 
scheme of arbitration’? through the making of a series of 
treaties whose primary purpose it is to widen and strengthen 
the jurisdiction of the Hague Tribunal, by rendering it, as far 
as practicable, compulsory. As all the world knows, Great 
Britain and France, France and Italy, Great Britain and Italy, 
Holland and Denmark, Great Britain and Spain, France and 
Spain, and France and Holland have recently concluded treaties 
under the terms of which they have pledged themselves to sub- 
mit for five years certain classes of cases to the International 
Court, reserving only questions of vital interest and honor, 
whatever these may be. Totally disregarding even that qualifi- 
cation Holland and Denmark took the final step in the treaty 
signed February 12, 1904, in which ‘*The High Contracting 
Powers undertake to submit to the Permanent Court of Arbi- 
tration all mutual differences and disputes that cannot be solved 
by means of a diplomatic channel.’’ 

It is certainly to be regretted that the splendid advance thus 
being made in the Old World towards the attainment of Hague 
ideals is not being accelerated by corresponding action in the 
New. The group of arbitration treaties with Great Britain, 
France and other countries, designed to place this republic in 
the line of march towards the common goal, have not yet been 
able to win the approval of the Senate of the United States. 
They have been rejected by the Senate in the form in which 
they were submitted. In the annual report to the American 
Bar Association presented by the Committee on International 
Law, the failure of the Senate to act has been reviewed in the 
following terms: ‘*‘ The change proposed by the Senate was in 
one word only. As negotiated by the President, these treaties 
provided that the President could and would make an agree- 
ment with the other signatory power to submit to arbitration any 
matters within the scope of the treaty, according to the pro- 
visions of The Hague Convention. This word ‘agreement’ 
undoubtedly referred to ‘the special submission’ provided for in 
article XX XI of The Hague Convention. For this word the 
Senate substituted ‘ treaty.’ 
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The effect of this change if approved by the President, 
would have been to require the ratification by the Senate of 
every subsequent arbitration. Inasmuch as the power to make 
a special treaty of arbitration is conferred by the Constitution of 
the United States, and has always existed since the foundation 
of the government, the advantage is not perceived of declaring 
by a treaty that this power exists. Its only effect, if adopted, 
would be to restrict the power conferred by the Hague Conven- 
tion upon the President and exercised by him in the matter of 
the Pious Fund Arbitration. The exercise of that power does 
not require the consent of the Senate. The President natur- 
ally objected to limit his future action by any such restric- 
tion. 

The argument that the President and Senate can not constitu- 
tionally make a general treaty of arbitration seems to your com- 
mittee untenable for the following reasons: — 

1. It ignores the difference between a treaty and an agree- 


_ ment. Every treaty is an agreement, but every agreement is 


not a treaty. Every deed is a contract, but every contract is 
not a deed. ' The contract to be a deed must be under seal. 
The agreement to be a treaty must be made ‘ by and with the 
advice and consent of the Senate.’ Just as a deed may author- 
ize the person named in it to make a contract not under seal, so 
may a treaty authorize the President to make an agreement to 
submit to arbitration a matter in difference between the United 
States and a foreign power, without requiring any further advice 
and consent of the Senate than that involved in the original 
ratification. 

2. It ignores the well-settled rule of construction that when 
the Constitution itself makes no exception, the court should 
not make one by construction, Touse the language of Chief 
Justice Marshall in Gibbons v. Ogden :— 

‘ The subject is transferred to Congress, and no exception to 
the grant can be admitted, which is not proved by words, or the 
nature of the thing.’ 

The Constitution of the United States, Article 11, Section 2, 
contains the following grant of power to the President :— 

‘ He shall have power, by and with the advice and consent of 
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the Senate, to maketreaties, provided two-thirds of the senators 
present concur.’ 

This is a general grant of power. It has no limitation 
expressed. And how can it be said that any limitation is 
necessary to be implied? It follows that the President, by and 
with the advice and consent of the Senate, can make a general 
treaty. In fact he has been doing this ever since the foundation 
of the government. 

Not only have general treaties been made, dealing with a 
variety of subjects, but general arbitration treaties have been 
made and ratified by the Senate. The most notable of these 
was the Hague Convention. But the very first treaty of them 
all, the famous Jay treaty of 1794, made by Washington him- 
self, and ratified by the Senate, was in effect.a general arbitration 
treaty. It provided for three arbitrations before three separate 
commissions. The first of these was to adjust the boundary 
between Maine and Nova Scotia. The second was to decide a 
multitude of claims pressed by British citizens against the 
United States. The third was to decide a multitude of claims 
pressed by citizens of the United States against Great Britain. 
‘The language of the treaty describing these claims is general in 
its character. It can hardly be maintained that the President 
can not make a very general treaty, but can make a pretty gen- 
eral one. Epithets have no place in constitutional construc- 
tion. 

3. The effect of a treaty, when once made, is declared by 
Article VI of the Constitution :— 

‘ All treaties made or which shall be made, under the authority 
of the United States, shall be the supreme law of the land.’ 

It follows, therefore, that the Hague Convention, when rati- 
fied by the Senate, became a part of the supreme law of the land. 
It did not any the less become the supreme law of the United 
States, because it is also the supreme law of all the signatory 
powers — that is to say, of almost all the civilized world. 

4. The question has been asked: Where did the President get 
his power to submit to arbitration the Pious Fund controversy 
with Mexico? The answer is obvious: 

Article 11, Section 3, of the Constitution provides :— 
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‘ He (the President) shall take care that the laws be faithfully 
executed.’ 

The Hague Convention is one of these laws. And the Pious 
Fund arbitration was in execution of the Hague Convention. 
That great treaty, as this committee has pointed out in previous 
reports, especially that for 1899, contains full provisions for the 
submission to a competent tribunal of all matters in difference 
between the signatory powers. The tribunal has been organized. 
It has judicial offices and a permanent administrative council at 
The Hague. It is, to quote from Article XX of the conven- 
tion, ‘ A permanent court of arbitration, always open, and exer- 
cising its powers, in the absence of an agreement to the contrary, 
conformably to the rules of procedure included in the present 
convention.’ 

The President’s power to submit to the decision of this ‘ per- 
manent court,’ any matter in difference between the United 
States and any other of the signatory powers, rests on the sam2 
basis as his power to direct the attorney-general to bring a suit 
in the Circuit Court of the:United States to recover a debt due 
to the United States. The ‘ permanent court of arbitration’ at 
The Hague is the Supreme Court of the nations. The sooner 
that great fact is realized the better it will be for the cause of 
peace and for the development of the science of international law. 

5. The object of making additional arbitration treaties, as we 
pointed out in our report for 1904, was to bind the nations by 
express promise to submit to the decision of The Hague tribunal 
matters in difference between them. Those that the Senate 
rejected were perhaps inaptly phrased. It might have been 
argued that they limited the scope of The Hague Convention. 
It may be that their rejection will turn out to be a blessing in 
disguise. All that is needed, in our judgment, is a treaty with 
the various nations which joined with the United States in making 
the rejected treaties expressed substantially in the following 
terms : — 

All matters in difference between the high contracting parties 
that are within the scope of the Hague Convention shall be 
submitted to arbitration in accordance with the terms of that 
convention. 
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6. The argument thus far has been confined to the question 
of power. A few words on the subject of the advisability of 
general treaties will close this part of the report. 

In general it may be said that jurists are agreed that general 
legislation is likely to be wiser than special legislation. The 
abuses to which the latter is subject have led many of the States 
to adopt constitutions prohibiting many classes of special legis- 
lation. Formerly, for example, all corporate charters were 
special. These are now prohibited in many of the States. 
Even before constitutional amendments to that effect were 
adopted, general laws under which individuals could incorporate 
were passed. Certainly the grant of a corporate franchise is a 
legislative power. But it was never doubted that a legislature 
could exercise this by general law as well as by special charter. 
And the general laws are certainly far wiser in their provisions, 
and more considerate of the public interests than special char- 
ters. It is always better to arrange matters beforehand, on 
general principle than to decide on the spur of the moment.’’ 

If a fair and reasonable construction of the treaty making 
power can remove the difficulty that now seems to prevent the 
concurrence of the United States in that system of agreements 
under which the European states are pledging themselves to 
submit to arbitration all matters within their scope, certainly 
nothing like quibbling should attempt to prevent so desirable 
a result. From a practical point of view nothing would 
appear to be more unwise than to require an express author- 
ization from the Senate every time an arbitration is to 
be entered into for the reason that when a matter of 
difference arises between two nations, the passions of each 
are apt to become excited. Under such conditions unreasonable 
objections, which under other circumstances would have little or 
no weight, would be likely to dominate, and prevent an amicable 
conclusion. Such a position on our part would throw us out of 
harmony with that world-concert through which alone the Per- 
manent Court can be made an effective institution. The cause 
of peace is specially entitled to our entire moral influence. 
From the beginning of our national existence we have manifested 
a keen interest in the laws regulating the relations of nations ; 
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our publicists have taken the highest rank among the commentators 
upon international law, while the course of recent events has not 
only given to our country a more prominent place in the family 
of nations than it has previously enjoyed but has brought our 
government and people into closer and more intimate relations 
with the Spanish-American states of the Western World and 
with Asia and its peoples in the Eastern. There never was a 
time when it was so necessary for our treaty-making power to 
act in harmony with like powers possessed by the European 
nations. Walter Bagehot, in speaking of the English Constitu- 
tion, once said: ‘* a constitution is a collection of political means 
for political ends, and if you admit that any part of a constitu- 
tion does no business, or that a simpler machine would do 
equally well what it does, you admit that this part of the con- 
stitution, however dignified or awful it may be, is nevertheless 
in truth useless.’’ The less men have studied the history of 
constitutions, the less they have examined their operation in 
actual practice, the more inclined they seem to be to stick 
in the letter and to imagine that the letter really prohibits 
a government acting under a constitution to do any of the 
really useful and practical things it was intended to accomplish. 
Nothing has done so much as that honest yet misguided spirit 
to misconstrue and debilitate the Constitution of the United 
States. Practical men who believe that its framers were in 
fact far-sighted statesmen should be content to believe that 
‘* Just as a deed may authorize the person named in it to make 
a contract not under seal, so may a treaty authorize the Presi- 
dent to make an agreement to submit to arbitration a matter of 
difference between the United States and a foreign power, with- 
out requiring any further advice and consent of the Senate than 
that involved in the original ratification.’’ If experience should 
prove that such a delegation of power to the President is dan- 
gerous it could easily be revoked, while no great harm would be 
likely to arise from submissions to arbitration made by the 
President in the meantime in the light of day, after full deliber- 
ation upon the part of his constitutional advisers. Far greater 
harm is likely to result from a narrow and technical construc- 
tion of the treaty-making power which will place it in an excep- 


| 


8 40 AMERICAN LAW REVIEW. 


tional position in conflict with that occupied by the other great 
states of the world. The civilized nations are by a common 
and almost involuntary impulse now moving with a firm and 
steady tread towards the attainment of certain ideals to which 
the Permanent Court at the Hague is as a nucleus of light. So 
far from obstructing the march this republic should place itself 
in the lead. It can afford to do no less. 


Hannis TayLor. 
WASHINGTON, D. C. 
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ORIGIN OF ENGLISH LAND TENURES.! 


The history of early English land tenures is of interest not 
only to the lawyer but also to the general student of history for 
the light it throws on the economic state of early English 
people, the great bulk of whom cultivated the soil. The great 
majority of early writers refused to acknowledge any other than 
Teutonic sources as the origin of English laws and institutions. 
Later writers have more correctly estimated the debt of the law 
of England to the law of Rome. While the influence of Roman 
law on many branches of the common law is now generally 
acknowledged, the notion that English land tenures owe anything 
to Rome has made much slower and more limited progress. No 
branch of our law is more obscure than the history of land 
tenures. In seeking their origin two distinct schools of thought 
have grown up, which are popularly known as the Germanists 
and Romanists. The former admit in the main only Teutonic 
influences in moulding English institutions and tenures, while the 
latter contend for a greater or less Roman influence. Politically 
England owes more to Germany than to Rome, and her con- 
stitutional development has been controlled more by the 
freedom and independence of Teutonic ancestors than by the 
absolutism of the Roman Empire. Though some forms are 
Roman, the spirit is Teutonic. Our laws, like our language, are 
of German origin. English civilization is an outgrowth of the 
lawless freedom and disintegrating tendencies of the purer 
Aryanism of Germany fusing with the orderly, centralizing, 
federal administration which Rome developed so highly. The 
church was an important factor in fusing and moulding them 
together, and introduced many Roman elements. There are 
three great epochs. of Roman influence coming in contact with 


1 Abbreviation of a thesis submitted for the D.C.L. degree to the 
George Washington University, 1905. 


10 40 AMERICAN LAW REVIEW. 


Britain, each of which connects itself closely with a great name, 
Caesar, St. Augustine and William of Normandy. 


THE PROBLEM. 


In tracing the history of institutions we find that widely sepa- 
rated peoples have reached civilization from savagery through 
somewhat similar steps. Early Teutonic institutions are much 
like those through which Rome passed. Hence, the appearance 
in England of an institution not exclusively German furnishes 
no absolute proof that it crossed the channel from Germany. 
It may have filtered in from Roman sources. It is difficult to 
arrive at correct conclusions on this subject, because of the lack 
of information about disputed questions. Bede, the first Eng- 
lish historian, did not write until after three centuries of occu- 
pation of the land by bands and tribes from Germany. There 
is sharp controversy as to what Caesar and Tacitus, the first 
historians of the early Teutons, really meant in their descrip- 
‘tions. The first thousand years of the history of land holding 
in England is almost a sealed book, out of which only scraps of 
information can be gleaned here and there. The land was 
divided and settled by the English before the days of written 
laws, and early dooms and laws and charters give no description 
of land tenures. There are sharp differences of opinion as to 
the meaning of common terms used in connection with property 
in land. There is common understanding that early land 
tenures in England were feudal in character and a development 
of the feudal system. This system was an outgrowth of the 
union of certain Teutonic and Roman elements. 

Blackstone says the constitution of feuds had its original 
from the military policy of the Northern and Celtic nations, 
where land was parcelled out to officers of the armies and by 
them subdivided. These allotments were called feuds. It was 
from the Teutons, he says, that «* Alexander Severus took the 
hint of dividing lands conquered from the enemy among his 
generals and victorious soldiery, duly stocked with cattle and 
bondmen, on condition of receiving military service from them 
and their heirs forever;’’ that Europe adopted the German 
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system and surrendered alods for feuds and the feudal law 
drove out the Roman law, ‘‘ which now became for many cen- 
turies lost and forgotten.”’ 

It will be an advantage to observe the growth of the feudal 
system in Europe, and especially in France, where it reached its 
highest development. It never made as much progress in Ger- 
many. The Teutonic invasions of Gaul and Britain began about 
the same time. and though they had a far different history in 
the two countries, yet if results much alike are reached in both, 
valuable conclusions may be drawn from the Known to the 
unknown, from France, where there was a continuity of Roman 
institutions and civilization and law, to England, where such a 
continuity did not exist and where it has long been the common 
belief that all Roman connections were sharply severed. The 
progress of feudalism is more plainly marked in ancient Gaul 
and the early history of land tenures much less obscure there 
than in England. It is not likely similar results would be 
obtained except by somewhat similar steps. If Teutonic tribes, 
in about the same stage of development when leaving Germany, 
are found six or seven hundred years later to have developed 
any institutions showing strong resemblances, some presumption 
can be drawn that they reached that end by similar steps. 


Tue Primitive GERMAnNs. 


When Caesar wrote of the Germans they had not reached the 
stage of private property in land. They were a barbarous and 
ignorant people, seeking war, and in peace devoting their time 
to hunting or to laziness. Tacitus wrote one hundred and fifty 
years later. The Germans he described are probably those who 
lived on the Roman frontier and had become more or less sub- 
ject to Roman influences. Otherwise they séem to have changed 
little in a century and a half. For over four hundred years 
before the invasion of Gaul the Germans had been acquainted 
with Rome, had served in her armies, and had, under the name 
of Laeti, received grants of land on which, on condition of pro- 
tecting the frontier, they had settled. The power and majesty 
of Rome, even in decay, made a deep and abiding impression on 
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the German mind. Roman ideas had spread into Germany 
before the fourth century and conquered: where her armies 
failed. The German invaders did not destroy and desolate, 
they came rather as kinsfolk to a great portion of the popula- 
tion of Gaul. The centers of Roman life and civilization were 
in the cities and those the invaders avoided. The Empire had 
developed a civil administration of marvelous efficiency. It 
survived in the cities after the conquest. It was under Roman 
influences that written codes began to appear, codes of Roman 
law for the conquered and of Teutonic law for the conquerors. 
The latter were drafted by men trained in the Roman law and 
show a marked Roman influence, though all early Germanic 
codes are largely collections of criminal law. Law was personal, 
not territorial. This resulted in making ‘* Roman law to be 
considered as a real and territorial law’’ in the countries where 
it formerly prevailed. 

The various Teutonic invaders of Europe used different systems 
for settling the conquered land they took. They invariably 
divided the land, the produce and the slaves with the original 
owner. The former holder was called the hospis, and the right of 
the invader to his share hospitalitas. This jus hospitalitas regu- 
lated the method by which Roman legions were planted on the 
frontier, taking part of the land and imposing tribute on the bal- 
ance. Gibbon says of the land division of the Franks that each 
barbarian was connected by the ties of hospitality with some 
Roman provincial and was invested with a benefice, the primi- 
tive name and most simple form of the feudal holdings. Great 
estates existed in the early middle ages in Gaul and Germany 
and were the rule rather than the exception. They were culti- 
tivated by slaves or semi-servile tenants. 


CuassEs OF SOCIETY. 


*In early Roman history we find the relation of patron and 
client, the latter bound to his patron by the tie of gratitude 
and service and like a serf bound to the land assigned him and 
which he held for his life. He had to endow his patron’s 
daughter, pay his patron’s fine or ransom him, and contribute 
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to the expenses of his magistracy. His patron owed him pro- 
tection. His predial service later was changed to a fixed rent. 
In time the client became a freedman, and in the second or third 
generation his sons were free, and could devise their land or pass 
it by descent on paying a fine to the patron to obtain his consent. 
In the days of the empire each Roman noble was eager to make 
his list of clients as long as possible. 

The relation of patron and freedman was much the same. 
The latter had purchased his freedom, but was still bound to the 
soil. He owed his patron gratitude, reverence, certain services 
and a portion of his inheritance. The patron was guardian of 
his children, and the freedwoman could not. marry without the 
patron’s consent. These elements were copied by the Germans 
and made incidents of vassalage. 

Blackstone in speaking of feudal aids says one cannot but 
observe in that particular the great resemblance which the lord 
and vassal of the feudal law bore to the patron and client of 
Rome, the mutual fealty and duty was the same. Two of the 
three Roman aids became part of the feudal fabric, and he adds 
that aids to pay the lord’s debts were in time exacted in England 
‘* probably in imitation ofthe Romans.’’ Escheat to the crown 
of land whose owner died heirless was decreed by an edict of 
Theodoric. 

The personal relationship known to the Germans was that of 
princeps and comites, leaders of war-like bands and their follow- 
ers whom they led to war and had to maintain in peace. The 
tie was that of fealty and not of gratitude and was purely per- 
sonal. It grew to the relation of lord and vassal. Many reput- 
able authorities have been unable to see in any Roman proto- 
type the personal relation out of which feudalism grew, because 
the service the German companion, or gesith, rendered his 
chief, was of a menial, personal character which was considered 
noble by the Germans, but ignoble by the Romans. This was 
true of the days of the republic and of the early empire, but not 
of the empire at the time the Germans came into close contact 
with it. The Teutonic kings wished to preserve the Roman ad- 
ministration and to copy its offices. They found and appro- 
priated counts, marshals, stewards, chamberlains, butlers and 
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cup-bearers, titles appearing in the imperial almanac of the 
time. These were Roman household officers which appeared 
under Constantine and the Byzantine influence of the new cap- 
ital. This service, though at first menial, was eagerly sought 
and the offices soon developed to a State hierarchy. The Ger- 
man comites or counts filled these places and they became the 
high officials of feudal kingdoms. The English court was 
modeled on the same plan. Its earliest kings aped imperial 
customs. 


Some Roman Lanp TENURES. 


The Roman lawyer evolved the distinction between proprietas 
and possessio and divided dominium over land into directum and 
utile. The public lands in the provinces belonged to the State 
and estates granted in them were not dominium but possessio. 
In time the emperor became the State and the source of title to 
land. These lands, the ager publicus, were leased on short or 
long terms on payment of rent or other service. Precaria pos- 
sessio was the interest which was granted clients in this land, 
but which they were bound to restore on demand of their patron. 
The owner of the precarium was no possessor, because he had 
no animus domini. His possession was good as against every- 
one but his patron, and even he had no remedy by the jus civile 
to evict his tenant. The holding in time became less precarious 
and grew to a life estate. Then it became hereditable on con- 
sideration of wardship and marriage, and was called a benefice. 

Another species of land holding among the Romans was called 
emphyteusis. The name came into use about the second cen- 
tury, but the thing itself was older. It began by the letting of 
the ager publicus, and later of private lands, at first for a short 
term of years, then sometimes almost for perpetuity and non- 
forfeitable as long as the rent was paid. The holder could sell 
and devise and pass by descent, but the dominus had the right 
of pre-emption for two years and could reject an incompetent 
tenant. He could charge a fine for alienation. The holding 
was forfeitable for deterioration of the estate, non-performance 
of the burdens attached and transfer without consent of the 
dominus. Austin says the emphyteusis was engrafted on the 
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precarium by which the rights of heirs of the grantee became 
fixed. To this holding was added the customary obligations of 
the fie or feu, and the tenure became a feudum, and thus on the 
emphyteusis were modeled feudal tenures. Bryce and Maine 
accept this view. This holding was introduced in Germany for 
the benefit of Roman soldiers planted there to guard the fron- 
tier and who performed garrison duty and tilled the soil in place 
of paying rent, a service doubtless borrowed from the relation 
of patron and client. Some Gaelic tribes asked for and were 
granted lands on such terms and many tribes held Roman lands 
on similar conditions of military service. In these grants are 
found the germ of the feudal tenures of the middle ages. The 
occupants were called Jaeti, leuti or litae, and no alienation or 
lapse of time could defeat the military duty owed. 

Grants were made of public lands by the emperor and the 
church, which included the occupants of the soil, and were 
called benefices. Precarium and beneficitum were interchange- 
able terms and later benefictum and feudum were synonymous. 
The word benefictum occurs from the fifth to the tenth century. 
It was not till a century later that the holding took the name of 
feudum, a word which first appears in the year 884. 

At the time of the invasion cultivated Gaul was divided into 
manors, each in charge of a villacus or steward, representing 
the owner, and farmed by coloni, whose condition was probably 
little affected by the invaders. These coloni were adscriptitii 
glebae and could not be sold from the estate, nor could their 
families be separated if the estate was divided. They served in 
the armies, which slaves could not do, and could acquire prop- 
erty. They enjoyed freedom as against everyone but their 
owners. The increase of taxes which preceded the fall of the 
empire ruined the small land owner. To escape the tax-gatherer 
he would surrender his land toa wealthy land-holder and become 
a dedititius, with a small annuity, a class little, if any, higher 

-than the coloni. This was, perhaps, a form of commendation, 
an important element of the complex features which combined 
to make feudalism. Commendation was first, perhaps, discon- 
nected with land holding, but grew up with benefices, and was 
made necessary by their creation. It was a universal custom 
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entered into as an escape from vassalage and feudal serfdom, 
the owners losing both land and liberty in preference to suffer- 
ing a worse fate. It began in Gaul under the Roman rule and 
created a relation analogous to the old tie of patron and client, 
but both benefices and commendation were the result of Roman 
misrule, and not of German conquest. It seems more likely 
that feudal institutions had their beginnings under Roman law 
of the time of Augustus and his successors, than in the forests 
of Germany. 

Nearly all the agricultural population of Gaul and Italy be- 
came coloni and the Teutonic invasions only increased their 
number, without changing the system. The coloni date back to 
Diocletian, and perhaps much further. The first laws about 
them date from Constantine. They are named in the Code, but 
not in the Institutes or Digest. The class was recruited both 
from above and below, and imperial legislation ameliorated their 
condition. The service they owed to the lord of the villa was at 
first uncertain, but became in time fixed and limited to a certain 
number of week-days’ work, usually three. The annual return 
in kind was fixed by a law of Justinian, in 531 A. D., and could 
not be arbitrarily increased. They were bound to the land and 
the son of a colonus could be reclaimed to continue the service 
due from his ancestor even after thirty or forty years absence. 
The colont were the means largely by which Roman institutions 
were preserved, and on them as a basis Frankish land tenures 
were built. In Northern France and Western Germany there 
was a direct continuation from Roman villa to Teutonic manor. 

The feudal system, as finally developed, was based on land 
holding, for which military or other service was due, clearly a 
Roman idea. It depended on the division of proprietas into 
dominium and possessio, which was evolved by the Romans. It 
was a combination of land holding with a personal relation 
uniting the holders of fiefs, and which involved mutual obliga- 
tions savoring more of Eastern despotism than Teutonic 
freedom. Attached to the land holding was the possession of 
certain seignorial jurisdiction. The growth and even origin of 
this function, the soc and sake of English law, is not clear. In 
a French charter of 630 A. D. is a grant of territorial jurisdic- 
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tion by the king. In other cases it was perhaps a growth from 
different beginnings. With the exception of this feature of 
feudalism every element and even the incidents which burdened 
the full-grown system, have been traced back to Rome. 


Carsark — THe Conquest or Roman ARMs. 


Caesar found Britain fen, swamp, and forest, inhabited by a 
heterogeneous people. The Romans made it the granary of 
Europe. Corn was raised on Roman villas by coloni, freedmen 
and slaves scattered over southern England. Conquered bar- 
barians were sent to Britain to cultivate the soil. Roman 
legions were granted lands along the coast and on the frontiers 
on the same conditions as prevailed on the continent. The 
Roman occupation lasted five hundred years. Then came the 
Saxons, but there were at least two centuries of stubborn resist- 
ance before the power of the Romano-Britains was finally broken 
in the south, east and north. London never was conquered by 
the Saxons, and many Roman cities retained their corporate 
privileges. It is the common theory that all Roman.law and 
culture were wiped out by the invaders. This is a vexed ques- 
tion. Whether the Roman land arrangements disappeared 
entirely is a different matter. The Teutonic conquest of Rome, 
the Danish and Norman invasions of England, affected the peas- 
ant very little. Early English law is all /ex non scripta and what 
was impressed upon the soil by custom and tradition must have 
had great tenacity of life. Even many authorities who accept 
the ¢abula rasa idea admit the unquestionable importance of the 
Roman agricultural interests. There is certainly great resem- 
blance between the Roman and the English agricultural systems. 
Whether it dates from the time of Caesar or the time of St. 
Augustine is another question. There is considerable evidence 
that the old Roman divisions of the land remained to furnish 
bounds of field and farm for the new settlers. Roman divisions 
of British soil are the great territorial landmarks of English 
history, and in many parts of Britain the English settled on 
estates whose boundaries and agrarian arrangements had been 
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are in some instances a Roman legacy. Every lawyer is familiar 
with the trinoda necessitas of English law. They are clearly of 
Roman origin, and could hardly have arisen except in a land 
which had once been under Roman domination. The English 
in their first homes knew nothing of road building, bridge or 
castle building. They were pagan pirates who sold their wives 
and children into slavery. There is no evidence they extermi- 
nated the inhabitants of the soil, and it is not likely they had 
any taste for agriculture, or were in sufficient numbers to 
become other than overlords of those they found tilling the 
ground. 


St. AuGustinE—THE CoNnQUEST OF THE Roman CHURCH. 


English history begins with the coming of St. Augustine. 
He introduced a distinct Romanizing influence. The church 
built up a system of law which applied to nearly all the affairs 
of life. She had her offices for the three most important events 
in life, birth, marriage and death, and administered in her 
courts all questions of guardianship, wardship, marriage rela- 
tions, descent and distribution and wills. The canon law was 
almost pure Roman law, and it is impossible to draw a sharp line 
between church law and the law of the realm. The early 
churchmen possessed all the learning. They were the histo- 
rians, they drafted the scanty systems of written law; they 
were the lawyers, they drew the deeds and the wills, and, until 
the time of Henry II., were the judges. They had forms for 
nearly every kind of legal transaction in use. Deeds at an early 
time assumed the elaborate form with which lawyers are now 
familiar, and were drawn on a Roman model. The formula for 
the description followed the usage of surveyors in the Roman 
empire. Traveling friars were in those days the main medium 
for the diffusion of learning and through them land charters in 
Europe and England were much alike. In the shire-moot in 
Cnut’s time actual judicial authority in secular matters lay in 
the bishop, assisted by the secular arm of the ealdorman. The 
archbishops governed England with an authority more complete 
than the kings themselves. 

The written evidence we have about early English landhold- 
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ing is found in some six hundred land charters, or grants, mostly 
in Latin, all but ten being grants from king or church, and a 
few wills, dating from the seventh to the eleverith centuries. 
These land-books, as they were called, were of foreign origin, 
following the model of a conveyance by a Roman land-owner 
having full dominium. In some of these early charters are 
Latin terms which probably survived from the first Roman oc- 
cupation. Land held by written title was book-land or boc- 
land. The word folk-land occurs three times in Anglo-Saxon 
documents. This may have referred to the ager publicus, the 
public unallotted lands of the State belonging to the people, and 
which were disposed of by the king with the consent of his 
witan, and in time by the king alone, grants being made only of 
the possessio, or it may have included all private unbooked land, 
part of which was erfland, erbeland or family land, which was 
a relic of tribal holding, which antedated individual holding and 
private ownership. This was a kind of entailed estate, which 
was not freely transferable without the consent of the family. 
Boc-land was a foreign excrescence. It generally conveyed a 
fee simple title and perhaps the grant included jurisdiction. It 
was held, says Vinogradoff, ‘* under a privilegium modeled on 
Roman precedents, expressed in Latin words, armed with eccle- 
siastical sanctions and making for free alienation and individual- 
ism.’’ It was originally an estate of inheritance, passing in 
perpetuity, but might be limited in descent, after the Roman 
fashion. It was subject to no burdens but the trinoda necessitas, 
but in some instances paid an annual rent. Folk-land could not 
be granted in perpetuity, and was subject to many burdens and 
taxes. It could not be alienated without the lord’s consent. It 
was often given as a reward for military service, and Bede 
complains because of some improvident grants of that kind. 
Those who had grants of folk-land were anxicus to have them 
converted into boc-land. ; 
Grants of land were made in the later Anglo-Saxon period, 
which created a holding called loan-land, laenland, or lehenland. 
The latter word is the German equivalent of feudum. In a 
charter of King Edgar book-land is called feudum. This was 
the new word needed to describe a book which was a loan. It 
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was land held of a superior on payment of rent or performance © 
of some service, and was derived from the Roman ‘precarium, 
and was analogous to it. It corresponded to the beneéfictum, and 
contained the germs of feudal land tenures, It could be created 
in bocland or in folkland, but when expressed in writing it 
became book-land. After the Norman Conquest all tenures were 
assimilated to this, and the king became the proprietor of all 
land. Laens were introduced by the church, and generally 
became feuds. These laens were first chiefly made by thé 
church, and were usually for three lives following Justinian’s 
Novel 7, 3, limiting laens of church lands to three lives. The 
practice of commendation was quite general and much land was 
commended to king and bishop and received back on feudal 
conditions. The same process was going on in England as on 
the continent. Roman terms frequently appeared and with their 
Roman meaning. Villeins and ceorls are the same as coloni. 
Villa and manor are synonymous terms. A form of clientship 
is found in Kent in Ethelburt’s time. English charters as early 
as 647 transferred the cultivators with the land. They were 
predial serfs, and bound to the land. The continuity between — 
the Roman and English system of land management was 
probably in many cases unbroken. The land system in England 
when we first know it was too complicated to have been built up 
so quickly by unlettered barbarians in what Dr. Hannis Taylor 
calls ‘*a century and a half of unbroken heathenism.’’ The 
free village community of early English history was a myth, 
devised for political purposes. . 

At the time of the Domesday survey England was covered by 
manors, tilled by villeins. The land was farmed by a three 
field system of co-operative husbandry. The tenants had no 
title to the land, the long strips into which the fields were 
divided being regranted by the lord from father to son, often 
on payment of a fine. They owed precariae or week-work on 
the lord’s land, or payment in kind, or both. They had to pay 
dues on the marriage of his daughters, could not sell their oxen 
without the lord’s consent, must grind their corn at his mill, do 
service at his court, and could not leave the land without the 
lord’s permission. It is useless to juggle about the right words 
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to define such a relation. A man occupying land on such terms 
was in industrial serfdom. From their ranks were selected the 
reeve and four men who went to hundred moot and shire moot. 
The bulk of the early English people was in no proper sense and 
at no time free, though they have been called free. This sys- 
tem existed as far back as written records go. The three field 
course of co-operative husbandry is traced back to Roman Gaul. 
There are no traces of it in the north of Germany, whence the 
English are supposed to have come, and they undoubtedly found 
it in Britain when they arrived there. 

There are many resemblances between the Roman jugum and 
the English hide. Both seem to have been units of taxation 
and units of land-holding. The Roman plow team was two 
oxen; the English was eight. In both cases the acre was the 
land which could be plowed in a day, but might vary according 
to the character of the land. Both Rome and England developed 
an aristocracy, based upon land-holding. 

As we follow the written laws-of England from Ethelburt 
through Ina and Alfred and Cnut, to Edward the Confessor, a 
striking resemblance is noted to the Capitularies issued by the 
Frankish kings. There was early and frequent intercourse be- 
tween the French and English courts. International royal 
marriages preceded St. Augustine to England, but the influence 
of a universal church must not be overlooked in seeking for the 
causes of this uniformity. These laws throw almost no light on 
land holding. Customary law was the only law on that subject, 
and these customs were probably very diverse, varying greatly 
in different parts of England. No one monarch introduced 
feudalism in England. We find many of its incidents before the 
Norman invasion, but rather as loose, formless customs. 

Public service originally had no connection with land-holding. 
The relation of lord and man was at first purely personal and 
grew to include every member of the community. A lordless 
man was an outlaw. Many early land grants perhaps were 
unconnected with any obligation to perform service, but depend- 
ency and tenancy grew to be the same and culminated in the 
notion nulle terre sans seigneur, an echo of Roman absolutism. 

There can be no question that during this period the over- 
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shadowing influence of the Roman idea was, unconsciously for 
the most part, influencing Teuton and Briton and Celt. It 
affected the forms and spirit of royalty, it developed the begin- 
ning of a native feudalism, which through later Roman influence 
became the full-grown feudal system. Royal manors in the 
eighth and ninth centuries bear its marks. As we draw near to 
the Norman Conquest, perhaps nearly all the land was held bya 
tenure which at first sight looks very like the Roman provincial 
possessio. This much is conceded by writers like Freeman, 
Stubbs, Pollock, Maitland,’Digby, and Andrews, and others who 
deny the English were appreciably affected by any Roman 
influence before the time of St. Augustine, and who plant 
English institutions on a basis of freedom. It seems, however, 
that the ceorl, the early freeman, the boasted bulwark of 
English liberty, enjoyed only a qualified freedom. He could 
not freely move about nor freely contract; free politically he 
was economically unfree. He was not a free landed proprietor, 
was servus terrae and could not sue his lord. 


or Normanpy — THe Conquest or Roman Law. 


The Normans were Danes who left their northern home about 
the time their cousins, the Jutes, Saxons and Angles, invaded 
England. They settled in France and became one of the most 
polished races in Europe. They adopted the French language, 
civilization, manners, institutions, and laws, and were as Roman- 
ized as the French themselves. They left no written history 
and had no written laws, In fact, little is known of what law 
they had. Their invasion of England coincided with the great 
revival of Roman law study which swept over Europe. It was 
the day of the great Roman law schools at Pavia and Bologna. 
Lanfranc, the right-hand man of William of Normandy, had 
been trained there and the ecclesiastics of the day were skilled 
in Roman law. 

The full effect of the Norman invasion was probably greater 
than most historians admit, though the immediate consequences, 
perhaps, did not affect the people at large. The victory at 
Hastings only reduced a quarter of the island, and seven years 
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were required to win the remainder. The land belonging to the 
public domain, the private estate of King Harold, and the pos- 
sessions of those who followed him, were confiscated and ap- 
propriated by William or allotted to his chiefs. Nearly all the 
land was in time transferred to Norman owners, and all the 
landowners of England swore unconditional fealty to 
William, in Roman fashion. At the time of the great survey 
all tenants, except churchmen, in order to prove a good title had 
to show a grant, regrant or confirmation from him. New ten- 
ures were introduced, and some feudal practices and customs 
unknown before. French became the language of the court and 
of judicial proceedings, and all the high offices were filled by 
foreigners and mostly by men trained in the eivil law. The re- 
turns of Domesday, itself a Roman institution, make no mention 
of free tenants. Serf labor cultivated all but an insignificant 
part of the land. The majority of the agricultural population 
were tenants, not landowners, but they enjoyed security of 
tenure, and their service was certain. The peasantry were too 
near the soil to be affected much by the changes going on above 
them. 

There is a great gap in English legal history for a century and 
more after Domesday, and there are very few authorities for the 
next century. In the great confusion resulting from variety of 
custom and lack of law, the judges of the king’s court built up 
a new legal system and gave form and order to the land law. 
These judges knew only the Roman law and canon law of that 
age. Very little change was made in the laws under the first or 
even the second Norman king. The great legal epochs were the 
reigns of Henry I. and Henry II. The bishop presided with 
the sheriff in county courts, even after the Conqueror took the 
jurisdiction of ecclesiastical causes from the lay courts. 

Most of the feudal forms and elements existed in England 
when the Normans came. The spirit which moulded and welded 
them together to form a compact, homogeneous, military 
machine was Norman. They introduced a social order founded 
on feudalism, which succeeded a_ social order which was only 
preparing for it. English land holding was developing in the 
same direction as land holding on the continent, but had not 
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progressed as far. Eventually it must have taken the same 
form. The conquest only hastened the process. The clearness 
and precision of thought the Normans gave to legal ideas was a 
gradual growth, due chiefly to the influence Europe, working 
through the Roman church and Roman law, exercised on Eng- 
land. The first English law text-books were Roman. Bracton 
is called the father of the common law, and the form and one- 
third the contents of his work are Roman. Under the mighty 
influence of the Roman law English law became systematized 
and feudal tenures reached their full development in England. 
True tenures came into use, the tenendum clause, which survives 
in our forms of conveyances, being a relic of the 11th century 
idea that land owed service to the State and must all be held of 
a superior. The word appears in Saxon deeds, but the full 
grown idea is Norman. There was long and sharp contest be- 
tween custom and law. The custom was that villeins had 
security of tenure, could pass their land by descent, on the heir 
paying a relief, and could sell on payment of a fine. The legal 
theory to the time of Edward IV. was that the villein had no 
property at all in the land he occupied. The old holdings in 
predial serfdom, the holdings of colont and ceorls and laets and 
adscriptitit glebae, which dated back to the first coming of the 
English, if not antedating them, grew to be the holding by will 
of the lord by copy of court roll of the manor, and the holders 
were copy-hold tenants, the most frequent tenure found in 
England. The tenants in socage and the freeholders of the 
13th century were especially privileged villani, a class which 
grew up after the Domesday survey, and not omitted therefrom, 
as some have supposed. 


THE FInpines. 


An examination of the elements of English land tenures shows 
a much larger Roman law influence than the zealous champions 
of the common law have ever been prepared to admit. Feudal- 
ism fashioned and moulded land tenures in England as on the 
continent. The Germans who overthrew the Roman empire, 
like the Germans who invaded England, did not, when they 
first appear in history, know private property in land. A 
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thousand years later both branches of the family had reached 
nearly the same development of- land-holding by tenures based 
on military service. The Burgundians and Visigoths had been 
Christianized and partly Romanized before they invaded the 
empire. The Franks were more barbarous and heathen, yet all 
developed alike. So the development in England shows more 
points of resemblance to continental evolution than of differ- 
ence. The steps by which this result was reached were prac- 
tically identical for both. It arose through contact with Roman 
ideas and Roman law. It was built up by beneficiary grants on 
Roman models, and commendation after the Roman provincial 
example, which in time included all classes of society. A per- 
sonal relation grew into a tie of land-holding founded on the old 
Roman precarium cast in the form of the emphyteusis. The 
great bulk of the cultivators were unfree men, adscrip(itii 
glebae, like the Roman coloni and /aeti. 

The Germans who settled Britain were in a condition of 
‘*pure barbaric heathenism,’’ with few, if any, fixed institu- 
tions. Writing made its appearance among them after they 
reached Britain. It is not known when they ceased to offer 
human sacrifices. The slave trade flourished till the Norman 
Conquest. A law of Alfred regulated, but did not prohibit, a 
man selling his own daughter into slavery. When English 
history first begins, however, « complicated and formalized 
system of land-holding appears. It is beyond all probability 
that these unlettered Germans could have fashioned it them- 
selves. The same influences at work on the continent were at 
work in England. Feudalism was a necessary and intermediate 
stage between Germanic independence and Roman absolutism. 
It must be remembered that Roman law was adapted to the 
greatest freedom, while Roman State practice grew to mean 
absolutism and slavery. The early Teutons were affected by 
the latter more than by theformer. The materials were largely 
Roman, the framers Teutons, their hands directed by Roman 
ecclesiastics, trained in the Roman law and endeavoring to 
fashion institutions after the Roman form. Many English 
historians of the Germanist school admit analogies between 
what grew up in England and what was developed in Europe 
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under the very shadow of Rome, but deny that such likenesses 
are any proof of descent. But-when races free from all Roman 
contact took an entirely different course of development, it is 
difficult to escape admitting the debt to Rome. Feudalism 
without Rome was impossible. Its extreme formalism and 
servile incidents speak more of the despotism of an Eastern 
Empire than of the wild free spirit of the North. One cannot 
make sure always whether the admitted Roman features are a 
legacy from Caesar’s conquest, came in the train of St. Augustine, 
or followed the Norman Conquest. The Celtic tribes in Ireland 
preserved their tribal forms and customs after all three of these 
events, and the Germans who remained in Germany and 
resisted Charlemagne long remained in the condition of the 
tribes described by Caesar and Tacitus. 

Maine says a Roman lawyer could not conceive of the same 
land succeeding to successive estates, as for life, an estate tail, 
remainder and reversion; but estates tail and for lives were 
evolutions of the Roman law, as was the idea that the freehold 
could not be in abeyance. There is no evidence of the un- 
assisted Teuton developing these conceptions. On the other 
hand, says Pearson, ‘‘ the worst features of feudal tenures had 
been codified long before Saxon or Norman conquests by the 
pitiless intelligence of Roman lawyers.”’ 

Savigny says of the German invasion of Europe, if the 
invaders had taken all the property in land from the Romans, 
the preservation of the peculiarities of their constitution would 
be rendered very improbable. The same may be said of the 
peculiarities of Roman land-holding in England. The servile 
incidents of land-holding and land-cultivation which appear 
when English history begins cast great doubt on the doctrine 
that English agricultural life began in freedom. The primitive 
Teutonic system of land-holding and Germanic customary law 
were overshadowed by Roman property ideas. Bocland grew 
and spread and eat up the earlier tribal or family ‘holding, 
There may have been a division of land among the first German 
settlers into tribal holdings, or family land, or holdings after the 
nature of later allodial estates, but if so, these in time were 
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changed to beneficiary holdings, either by grant or by commend- 
ation, and benefices were later changed to feuds. 

The elements of English land tenures are given as follows: — 

The conception of tenure as developed in bocland and laen- 
land. Both of these were priestly and exotic institutions 
imported from Roman sources. 

The conception of an estate limited to certain descendants or 
for life or lives. This was purely of Roman law or Roman 
church origin. 

Freedom of alienation inter vivos or by will. Both deeds and 
wills are Roman. 

Descent by rules of local custom. The origin of these cus- 
toms is doubtful, but some are probably Germanic. 

The origin of copy-hold tenures is still a vexed question. It 
is much more likely they represent a steady growth toward 
freedom from the servile holding of the colonus and the laet, 
than that a free German village sank into serfdom and then rose 
again after many centuries to a holding by free and fixed serv- 
ices. When Granville wrote he shows the condition of the 
villeins was rapidly improving. All feudal tenants obtained in 
turn security of tenure and a fixed return, first, lords of the 
manor, then freeholders, then copyholders. 

English land tenures grew under Romanizing influences to be 
thoroughly feudal. Pure Teutonic civilization did not develop 
them. The Roman church was one of the most important 
factors.in producing that result. The mistake made by Black- 
stone and some other writers was to attribute to the Germans 
institutions and forms they did not originate, but acquired from 
the Romans. 


FreperIck C. Bryan. 
WASHINGTON, D. C. 
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FRANCIS BACON: PHILOSOPHER, LAW REFORMER, 
LORD CHANCELLOR. 


‘* Morning SHows THE Day.’’ 


Bacon’s youth foreshadowed his career. He was a born 
courtier. At eight years old Queen Elizabeth asked him how 
old he was. ‘* Two years younger than your Majesty’s happy 
reign,’’ replied the adroit young flatterer. The Queen delighted 
to converse with him, and, from the precocity of his wit and 
gravity of his carriage, would playfully call him her * Little 
Lord Keeper,’’ for his father, Sir Nicholas Bacon, at that time 
held the Great Seal— one of the wisest and most sagacious of 
English statesmen. It is proof of his singular precocity that at 
the age of thirteen— an age when boys nowadays are going to 
a public school— young Francis Bacon was sent to Trinity 
College, Cambridge. Before he had left that seat of learning, 
he had already, as he long afterwards told his chaplain, Dr. 
Rawley, detected the vices of the scholastic philosophy then in 
vogue as a philosophy ‘* only strong for disputations and con- 
tentions, but barren of the production of works for the benefit 
of the life of man.’’ His father’s design was to train him for 
‘¢the arts of State,’’ and to this end he sent him, on his leaving 
Cambridge, to reside in the household of Sir Amyas Paulet, the 
Queen’s Ambassador in France. While there he visited Paris, 
Blois, Tours, and Poitiers. ‘* Travel,’’ he says in one of his 
essays, ‘¢is in the younger sort a part of education;’’ and this 
sojourn in France, seeing men and cities and getting an insight 
into foreign politics, was an admirable preparation for his 
future career. Always original and inventive, he amused him- 
self while he was abroad with devising an improved system of 
cipher writing —a very useful, not to say necessary, accomplish- 
ment in those days of political and Court intrigue. Unfortu- 
nately for him, while he was still abroad, his father, Sir Nicho- 
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las, died of an accidental chill. He was under the hands of the 
barber, and, the weather being warmer than usual, had ordered 
a window before him to be thrown open. As he was become 
very corpulent, he soon fell asleep in the current cf fresh air 
that was blowing in upon him, and awakened after some time 
distempered all over. ‘* Why,’’ said he to his servant, ‘* did 
you suffer me to sleep thus exposed?’’ The fellow replied he 
durst not presume to disturb him. ‘* Then,’’ said the Lord 
Keeper, ‘‘ by your civility I lose my life,’’ and so removed into 
his bed chamber, where he died a few days after. 


Tue Cecits anp Lorp Essex. 


Left thus without a father, young Bacon naturally looked for 
advancement to his uncle, Lord Burleigh, but he soon found 
himself disappointed. Burleigh was civil — * civil as an orange,”’ 
as Benedict says, ‘* and something of that jealous complexion.”’ 
He saw in his brillant nephew a dangerous possible rival in the 
favor of Elizabeth to himself and his son, Sir Robert Cecil, and 
he preferred that young Francis’ talents should spend them- 
selves in the safe obscurity of the law, where they would not be 
likely to cross his or his son’s path. He accordingly encouraged 
Bacon to enter at Gray’s-inn, and by his influence procured him 
to be made a Bencher of his Inn at the —to us—very early 
age of twenty-six. In talking of him to Elizabeth, he affected 
to regard him as a dreamer — unfit for practical affairs. Years 
afterwards, Bacon, writing to Buckingham, said: ** Countenance, 
encourage, and advance able men in all kinds and degrees 
and professions, for in the time of the Cecils —the father and 
the son — able men were by design and of purpose suppressed.”’ 

Very different was the behavior of the young Earl of Essex, 
then in the heyday of his youth and favor at Court. He had 
conceived a great affection and admiration for Bacon, and when 
the Attorney-Generalship fell vacant he was urgent Bacon should 
have the place rather than Coke, and in writing to Sir Robert 
Cecil he expressed his surprise at the Cecils supporting Coke for 
the place. <‘*I do think much and strange,’’ he says, ‘* both of 
my Lord your father and you that can have the mind to seek 
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the preferment of astranger before a kinsman.’’ Essex was no 
less zealous, when the Attorney-Generalship bad been bestowed 
on Coke, to get the Solicitor-Generalship for his friend Bacon, 
and, when this, too, failed, he tried to make up for the loss of it 
by presenting Bacon— who was in debt— with an estate at 
Twickenham worth 1800 pounds. He tried to serve Bacon also 
in another way. Lady Hatton had just become a widow. She 
was beautiful, high-spirited, and wealthy, and she was Bacon’s 
cousin. A marriage with her would, from the worldly point of 
view, have been a most advantageous thing for Bacon, and Essex 
pressed Bacon’s suit on the Cecils—the lady’s kinsmen — with 
generous ardor. ‘If he had a daughter of his own,”’ he wrote, 
‘* He would rather match her with the accomplished lawyer than 
with men of far greater titles.’’ 

But again the Cecils — their plan was to pit Coke against 
Bacon — thwarted the design, and the great matrimonial prize 
fell to Coke, who had become a widower, just in time to profit 
by the chance. But all Bacon’s hopes of preferment through 
the favorite came to an end with Essex’s fall. Bacon, with his 
usual sagacity, plainly foresaw that the earl’s headstrong charac- 
ter would bring about his overthrow, and was constantly urging 
him that the only way with the Queen was by obsequiousness 
and observance.’’ ‘* My Lord, on the other side,’’ he says, 
‘** had a settled opinion that the Queen could be brought to noth- 
ing but by a kind of necessity and authority, and I well remem- 
ber,’’ he goes on to say, ** That when by violent courses at any 
time he had got his will he would ask me, ‘ Now, sir, whose 
principles are true?’’’ Elizabeth was a ‘* verra kittle’’ person- 
age to deal with. In her heart she probably preferred Essex’s 
imperiousness to Bacon’s obsequiousness; but Essex went too 
far, for the Queen’s pride, presumed too much — and fell. In 
justice to Bacon it must be said that he did his best to appease 
Elizabeth’s anger and effect a reconcilation; but it must also be 
confessed that when he found that Essex had sinned beyond 
forgiveness, and that he must choose between offending the 
Queen and throwing over his benefactor, he chose to do the lat- 
ter. It is one of those cruel tests of character which come to 
men at times, and Bacon was weighed and found wanting. He 
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appeared against Essex at his trial, and used all his art as an ad- 
vocate to secure his conviction; worse still, after Essex’s death 
he wrote, to Elizabeth’s order — a pamphlet under the title of 
The Treasons of Essex, aggravating the errors and.misdeeds of 
his former patron. The Essex episode is the darkest stain on 
Bacon’s memory — darker than his corruption — as ingratitude 
is worse than injustice. Nor did Bacon’s complaisance do 
him any service with Elizabeth. She would have been better 
pleased if he had played the nobler and manlier part, stood 
true to his patron, and braved the royal wrath. Bacon’s for- 
tunes never, in fact, prospered under Elizabeth. The Cecils 
said that she never forgave him for opposing a money bill of 
hers in his first Parliament; but the causes seem to have lain 
deeper, in a distrust of Bacon’s nature, and so between distrust 
and the Cecils’ jealousy, despite his splendid gifts, Bacon sighed 
and solicited and fawned and importuned in vain. 

There was another at the same Court, five years younger than 
Bacon, conscious, like Bacon, of genius, and, like Bacon, con- 
demned to neglect, Edmund Spenser, the author of the Fairy 
Queen, ‘‘the poet of poets,’’ and he has put into memorable 
words the misery of such a state :— 

“Oh! little knowest thou that has not tried 
What hell it is in suing long to bide; 
To lose good days that might be better spent; 
To waste long nights in pensive discontent; 
To speed to-day, to be put back to-morrow; 
To feed on hope, to pine with fear and sorrow; 
To have thy prince’s grace, yet want her peers; 
To have thy asking, yet wait many years; 
To fret thy soul with crosses and with cares; 
To eat thy heart with comfortless despairs; 


To fawn, to crouch, to wait, to ride, to run, 
To spend, to give, to want, to be undone.”’ 


Bacon’s Marriage —TuHEe New Kine. 


But with King James’ accession a brighter day dawned for 
Bacon. He improved his fortunes by marriage to which he had 
long looked forward as a‘‘ convenient advancement.’’ The first 
mention of the lady is made in a letter written by him to Sir 
Robert Cecil, now Lord Salisbury, in which Bacon asks him to 
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procure him the honor of knighthood ‘‘ both because of this 
late disgrace ’’ — Bacon had apparently been arrested for debt — 
‘*and because I have three new knights in my mess in Gray’s- 
inn Commons, and because I have found out an alderman’s 
daughter, a handsome maiden, to my liking.’’ The alderman 
in question was Alderman Barnham. He had been dead some 
time, leaving a widow and four daughters his co-heiresses — of 
whom Bacon’s ‘‘ handsome maiden’’ was one —and his widow 
had married again —a Sir John Packington. Bacon’s wedding 
did not take place, however, forsome little time. It is described 
in a letter written by one of the gossips of the time to a friend. 
‘* Sir Francis Bacon,’’ he says, ‘* was married yesterday to his 
young wench at Maribone Chapel. He was clad from top to toe 
in purple ’’ — Bacon loved splendor— ‘‘ and hath made himself 
and his wife such stores of fine raiment of cloth of silver and 
gold that it draws deep into her portion. The dinner was kept 
at his father-in-law’s, Sir John Packington’s, lodging over 
against the Savoy.’’ Besides marrying money, Bacon quickly 
found means to ingratiate himself with the new king. He 
flattered the vain monarch to the top of his bent. In his 
dedication to him of the Advancement of Learning he says: 
‘* Your Majesty standeth possessed of that triplicity which in 
great veneration is ascribed to the ancient Hermes —the power 
and fortune of a King, the knowledge and illumination of a 
priest, and the learning and universality of a philosopher.’’ He 
made himself useful over the much-vexed question of the post 
nati — that is, whether persons born in Scotland after James’ 
succession to the Crown of England became true-born English- 
men, and also in supporting James’ project of a complete union 
of the two kingdoms. But it was by encouraging the King’s 
exalted notions of his prerogative that he specially recommended 
himself. ‘* A King is a mortal God on earth;’’ ‘* the King’s 
prerogative is law and the principal part of the law — the first- 
born or pars prima of the law.’’ Sentiments like those of 
Bacon’s naturally delighted James, and so, while his great rival 
Coke upheld law against prerogative and paid for his in- 
dependence by being dismissed from the Chief Justiceship, 
Bacon steadily grew in favor at Court, and had his reward in 
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rapid promotion and increasing honors. A year after his 
marriage—in 1607—he was made Solicitor-General, in 1613 
Attorney-General, a Privy Councillor and Lord Keeper of the 
Great Seal in 1616, and Lord Chancellor in 1618. 


Bacon as Lorp KEEPER. 


It was a proud moment when he went in procession to take 
his seat in the Court of Chancery, 

Bacon, robed in purple satin, rode between the Lord Treasurer 
and the Keeper of the Privy Seal, and was escorted by all the 
Lords of His Majesty’s Council, most of the nobility, and all 
the knights and gentlemen who could get horses and footcloths, 
to the number of more than 200 horses, besides a multitude of 
servants. The judges and the Inns of Court also attended, and 
the Queen and the Prince sent followers. The procession 
started from Bacon's lodging in Gray’s-inn, and proceeded by 
Holborn, Chancery-lane, the Strand, and Charing Cross to West- 
minster Hall. Arrived there, the new Lord Keeper delivered, in 
imitation of the Roman praetor, a long and admirable speech 
declaring the instructions from the King, and setting forth the 
principles on which he would use the jurisdiction. This was a 
matter, it must be remembered, of no small importance when 
equity meant the ‘‘ length of the Chancellor’s foot.’’ 

The first of these instructions was, he said, 

1. That I should contain the jurisdiction of the court within 
the true and due limits without swelling or excess. 

2. The second, that I should think the putting of the Great 
Seal to letters patent was not matter of course to follow after 
precedent warrants. 

3. The third was that I should retrench all unnecessary 
delays. Bis dat qui cito dat. 

4. The fourth was that justice might pass with as easy a 
charge as might be, and that those same brambles that grow 
about justice, of needless charge and expense and all manner of 
exactions, might be rooted out as far as might be.’’ 

All these matters he went on to elaborate in great detail. 

It is a curious instance of Bacon’s dissimulation that in writ- 
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ing the next day to Buckingham, describing the affair, he makes 
light of it—says there was ‘* much ado,’’ and adds; ‘* But this 
matter of pomp, which is heaven to some men, is hell to me, or 
purgatory at least.’’ 

To crown his prosperity, the first installment of his great 
philosophic work, the Novum Organum, made its appearance, 
and was received with loud applause by all but his envious rival, 
Coke; the King himself declared that he would steal some hours 
from his sleep to read it. He had added, too, to Bacon’s honors 
by creating him Viscount St. Albans. When, in ** the full flower 
of his greatness,’? England’s High Chancellor celebrated his 
sixtieth birthday at York House, he seemed to possess all that 
mortal man can desire —to be one, as Ben Jonson wrote, 


‘¢ When even thread the Fates spin round and full 
Out of their choicest and their whitest wool.”’ 


Nemesis. 


Even Bacon himself could not see the sword that hung sus- 
pended over his head, but within three months it had fallen, and 
he was a prisoner in the Tower, under a sentence finding him 
guilty of gross corruption. It is useless to question the justice 
of his condemnation. Eight-and-twenty specific instances were 
charged against him, and he pleaded guilty — substantially — to 
them all. Nor were they only cases of receiving money after 
decree — which ancient custom might have extenuated. They 
were, many of them, gifts and money taken pending suit. ‘+My 
Lords,’’ he said, when interrogated as to his confession, ‘it is 
my act, my hand, my heart. I beseech your Lordships to be 
merciful to a broken reed!’’ 

‘¢ T have often wondered,’’ says Cowper, ‘‘ that he who in his 
‘ Universal Prayer’ wrote those lines — 


‘That mercy I to others show, 
That mercy show to me’ — 


should have been the author of the ‘ Dunciad,’ the savagest 
satire ever penned. But is it not stranger still that one who 
could conceive so nobly of the attributes of the perfect judge, 
realize so clearly the iniquity of the unjust judge, should himself 
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have been guilty of corruption? Hear him in his Essay on Judic- 
ature: ‘ Above all, integrity is their (the judges) portion and 
proper virtue. ‘* Cursed’ (said the law) ‘* is he that removeth 
the landmark.’’ The mislayer of a mere stone is to blame, but 
it is the unjust judge that is the capital remover of landmarks 
when he defineth amiss of lands and property; one foul sentence 
doth more hurt than many foul examples, for these do but cor- 
rupt the stream, the other corrupteth the fountain.’ ”’ 

The truth seems to be that Bacon, though not an avaricious 
man, was all his life a necessitousman. He loved magnificence — 
fine houses and gardens, rich clothes, splendid equipages, crowds 
of retainers — not wisely, but too well. To keep up the princely 
state in which he lived at York House required a princely for- 
tune, which Bacon had not—and he yielded, as so many men 
in pecuniary difficulties have done, to the temptation to get 
money by any means, honest or otherwise. He meant to benefit 
mankind from the vantage ground of power, but he also loved this 
present world. Macaulay in a striking passage has pointed out 
these two natures in Bacon 


Tue ANGEL AND THE SNAKE. 


‘¢Bacon,’’ he says, ‘*has told us that there are persons 
‘ Scientia tanquam angeli alati cupiditatibus vero tanquam ser- 
pentes qui humi reptant.””’ * * * The difference between 
the soaring angel and the sweeping snake was but a type of the 
difference between Bacon the philosopher and Bacon the Attor- 
ney-General, Bacon seeking for truth, and Bacon seeking for 
the Seals * * * In his library all his rare powers were 
under the guidance of an honest ambition, of an enlarged phi- 
lanthropy, of a sincere love of truth. There, no temptation drew 
him away from the right course. Thomas Aquinas could pay 
no fees. Duns Scotus could confer no peerages. The Master 
of Sentences had no rich reversions in his gift. Far different 
was the situation of the great philosopher when he came forth 
from his study and his laboratory to mingle with the crowd 
which filled the galleries of Whitehall. In all that crowd there 
was no man equally qualified to render great and lasting services 
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to mankind. But in all that crowd there was not a heart more 
set on things which no man ought to suffer to be necessary to his 
happiness, on things which can often be obtained only by the 
sacrifice of integrity and honour.”’ 

Bacon was soon released from the Tower and his fine remitted, 
and by making Buckingham a present of York House, which 
the favorite coveted, he purchased permission to come within 
the confines of the Court. He hoped for place and power again, 
but he hoped in vain. He had fallen, like Lucifer, never to rise 
again. The short remainder of his life was spent in adding to 
his Essays and developing his philosophic works. He may be 
said to have died a martyr to science. He was driving to High- 
gate one cold March day. The snow was on the ground, and it 
occurred to him to try the effect of cold in preventing putre- 
faction. He stopped at a cottage, bought a fowl, had it killed, 
and with his own hands stuffed it with snow, but in doing so he 
contracted a severe chill. He was taken to the Earl of Arundel’s 
house close by and put to bed, but died inafew days. In writing 
his last letter to the earl, apologizing for his intrusion, he does 
not forget to note that the experiment had succeeded ‘ excel- 
lently well.”’ 


Bacon AS A PHILOSOPHER. 


Cowley, in a fine passage in his ode to the ** Royal Society,”’ 
compares Bacon to the great deliverer Moses : — 


‘* From these and all long errors of the way 
In which our wandering predecessors went, 
Bacon, like Moses, led us forth at last. 
The barren wilderness he passed, 
Did on the very border stand, 
Of the blest promised land; 
And from the mountain top of his exaited wit 
Saw it himself and showed us it.”’ 


The barren wilderness was the scholastic philosophy in which 
men had for centuries been wandering and wasting their wits in 
interminable and unprofitable disputations like that famous 
thesis, ‘*‘ How many angels can stand on the point of a needle?’’ 
The land of promise was the world which science was to reveal ; 
and what a wondrous world it is bear witness those discover- 
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ies—the fruits of the Baconian method—which day by day 
amaze our understandings and enrich our lives. The vision 
which Bacon saw, and which he has enshrined in his ‘* House 
of Solomon ’’ in the New Atlantis, was a vision of a Univer- 
sity of Science with its caverns to explore the treasures of the 
earth; its observatories or watch towers for the air; its gardens 
and orchards for perfecting the cultivation of flowers and 
fruits; its parks for the animal creation; its ‘‘sound houses’’ 
and ‘*perfume houses;’’ its flying machines and its sub- 
marines. 

And this vision! This Jnstauratio Magna! How was it to 
be realized? By anew method—the Novum Organum—by 
interrogation”’ of nature; by inquiry and observation and ex- 
periment, not casual, but systematic and methodical; by ‘+ for- 
saking notions for a time and beginning acquaintance with 
things,’’ ‘* the reality of facts,’’ for vain all architectural skill 
if the foundations of the building be insecure. The old phi- 
losophers and the schoolmen were, to use his happy illustration, 
like spiders. They spun their webs of theory out of them- 
selves. The new philosopher —the true man of science — is 
like the bee who ‘‘gathers her honey from the flowers of the 
field and garden and digests and prepares it by her native 
powers.”’ 

In the first aphorism of the Novum Organum Bacon strikes 
this keynote of his system: ‘* Man, who is the servant and in- 
terpreter of Nature, can act and understand no further than he 
has either in operation or contemplation observed of the method 
and order of Nature.’’ ‘* Whilst ignorant of causes he can 
produce no effect.’’ Natura parendo vincitur. It is by learn- 
ing her laws, studying the secrets of her processes, that we 
subjugate her to the service of man, 


“ And make of Nature’s giant powers 
The slaves of human art’’ — 


slaves more powerful and more obedient than any genie of 
Arabian tales. 

All modern science is but a commentary on this text; all its 
achievements are its fruits. 
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Bacon sas A Law REFORMER. 


In all that concerned the technicalities of the law, Bacon was 
much inferior to Coke; but he was something far better —a 
philosophic lawyer. He was persuaded that if the profession of 
the law was to be worthy the name of a learned profession — if 
its members were not, in Bolingbroke’s words, to ‘‘ grovel all 
their lives in a mean but gainful application to all the little arts 
of chicane’? —they must climb to the vantage ground of 
science.’’ More than that, they must see to it that the law 
should be ‘* the better of their industry.’’ ‘* I hold every man,”’ 
he says, ‘‘ a debtor to his profession; from the which as men of 
course do seek to receive countenance and profit, so ought they 
of duty to endeavour themselves, by way of amends, tobe a help 
and ornament thereto. This is performed in some degree by the 
honestand liberal practiceofa profession * * * but moreis 
this performed if a man be able to visit and strengthen the roots 
and foundation of the science itself; thereby not only gracing it 
in reputation and dignity, but also amplifying it in perfection 
and substance.’’ This debt Bacon for himself discharged by his 
treatise on The Maxims of the Law. It was a characteristic 
choice, for in these maxims he found the spirit of our laws— 
what a great civilian termed the leges legum. In these he could 
‘« sound into the true conceit [conception] of law by depth of 
reason.’’ He has further developed this idea in his Doctrine of 
Universal Justice, or the Fountains of Equity, as a prelude to a 
Digest of the Laws of England, which he had planned but never 
lived to complete. 

These Fountains of Equity are a series of legal first principles, 
full of admirable sayings. Here are afew: ‘* They who have 
hereto written upon laws wrote either as philosophers or lawyers ; 
_ the philosophers advance many things that appear beautiful in 
discourse but be out of the road of use, whilst the lawyers being 
bound and subject to the decrees of the law prevailing in their 
several countries, whether Roman or Pontifical, have not their 
judgment free, but write as in fetters. This doctrine properly 
belongs to statesmen, who best understand civil society, the 
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good of the people, and the customs of nations.’’ ‘* Laws can- 
not provide against all cases, but are suited only to such as 
frequently happen; time — the wisest of all things— daily in- 
troducing new cases.’’ ‘* Enumeration weakens the force of 
law.’’ Precedents, ‘‘ like waters, are wholesomest in the run- 
ning stream.’ 


Bacon as AN Essayist AND MAn oF LETTERS. 


In 1597 Bacon published a small volume of essays dedicated 
to his brother Antony. He compares them in the preface ‘* to 
the late new halfpence, which, though the pieces are small, the 
silver is good.’’ In 1612 he published an enlarged edition, and 
another just before his death. These Essays have been the 
most popular of all Bacon’s works. ‘‘ They come home, it 
seems,’ as he says, ‘‘ to men’s business and bosoms.’’ Ben 
Jonson, describing Bacon as a speaker, says: ‘* No man ever 
spoke more neatly, more pressly, more weightily, or suffered less 
emptiness, less idleness in what he uttered.’’ Nothing could 
better describe the Essays. Every line is pregnant with thought. 
What a world of meaning is summed up, for instance, in those 
few words, ‘* Prosperity is the blessing of the Old Testament, 
adversity of the New! ”’ 

Or, again: 

‘This same truth is a naked and open daylight that doth 
not show the masques and mummeries and triumphs of the world 
half so stately and daintily as candlelights.”’ 

‘¢ Without it’’ (goodness) ** man is a busy, mischievous, 
wretched being, no better than a kind of vermin.”’ 

‘* It were better to have no opinion of God at all than such 
an opinion as is unworthy of Him; for the one is unbelief, the 
other is contumely.”’ 

‘* Cunning is a sinister or crooked wisdom.”’ 

‘¢ Men fear death as children fear to go into the dark, and as 
that natural fear in children is increased with tales, so is the 
other.”’ 

Revenge is a’ kind of wild justice.”’ 

‘¢T had rather believe all the fables of the Talmud and the 
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Alcoran than that this universal frame is without a mind.’’ (Of 
Atheism. ) 

‘¢ A garden is the purest of human pleasures.”’ 

‘¢ Similitudes,’’ says Fuller, ‘* are the windows which give 
the best light.’ Bacon’s Essays abound in similitudes, and it 
is this which makes them so illuminating. 


Bacon’s APOTHEGMs. 


‘¢ The very trifles,’’ says Macaulay, ‘* with which Bacon amused 
himself in hours of pain and langor bore the mark of his mind. 
The best collection of jests in the world is that which he dictated 
from memory, without referring to any book, on a day on 
which illness had rendered him incapable of any serious study. 
Here are a few taken at random :— 

‘«‘ James I. would say to his Council, ‘ Well, you have set, 
but what have you hatched?’’ 

** (Queen Anne Bullen, at the time when she was led to be be- 
headed in the Tower, called one of the King’s Privy Chamber to 
her, and said unto him: ‘Commend me to the King, and tell 
him that he hath ever been constant in his course of advancing 
me; from a private gentlewoman he made me a marchioness; 
and from a marchioness a Queen; and now that he hath left no 
higher degree of earthly honour he intends to crown my 
innocency with the glory of martyrdom.’ ”’ 

‘* When Croesus, for his glory, showed Solon his great 
treasures of gold, Solon said to him: ‘If another King come 
that hath better iron than you, he will be master of all this 
gold.’ ”’ 

** One was saying that his great-grandfather and grandfather 
and father died at sea. Said another that heard him, ‘ An I 
were as you, I would never come at sea.’ ‘ Why,’ saith he, 
‘where did your great-grandfather and grandfather and father 
die?’ He answered, ‘ Where but in their beds?’ He answered, 
‘An I were as you, I would never come in bed.’ ”’ 

‘* When it was said to Anaxogoras, ‘ The Athenians have con- 
demned you to die,’ he said, ‘ And Nature them.’ ’’ 

‘* Cato the elder, what time many of the Romans had statues 
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erected in their honour, was asked by one in a kind of wonder 
why he had none. He answered, ‘He had much rather men 
should ask and wonder why he had no statue, than why he had 
a statue.’’ 

The many-sidedness of Bacon’s genius, literary, legal, philo- 
sophical, was due to the great range of his mind, his wide vision. 
He ranks, and will always rank, as one of the world’s greatest 
benefactors; but for his personal record, Othello’s words rise to 
our lips, ‘* Oh, the pity of it, Iago, the pity of it! ”’ 

— E. M. in Law Times (London). 
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INJUNCTIONS AGAINST STRIKES. 


The aim of the injunction is to protect rights by preventing 
the commission of wrongs; and the propriety of its use in labor 
disturbances is unquestioned. Striking workmen are not 
always scrupulous to observe the rights of others.1_ Most of 
their unlawful acts cause irreparable injury, for which money 
damages would be no sufficient compensation. At best, the 
remedy at law could be sought only through a multiplicity of 
suits, directed against a class of defendants who are usually 
impecunious, so that judgments would be practically of little 
value. All these considerations appeal strongly to equity for 
its preventive relief. Moreover, this writ, on account of its 
nature and incidents, is found to be most efficient in its 
operation. When injury is threatened, the plaintiff may obtain 
a preliminary injunction at the outset, addressed not only to 
certain persons named therein, their agents and servants, but to 
all persons generally.’’? When due notice of this has been 
given by publishing and posting copies in conspicuous places, 
all the world is bound by it. After due hearing, the injunction 
may be made permanent. Any interference with the property 
or rights protected by it renders the offender liable for contempt 
of court, the punishment for which is the most summary pro- 
ceeding known to our law, consisting, as it does, of fine and 


Both these cases were concerned with 
boycotts. Since 1892, however, the 
cases have multiplied with great 


| The interference of the equity 
courts in labor disputes is of com- 
paratively recent date. The first 


injunction issued aguinst a combina- 
tion of employés was in the case of 
The Springhead Spinning Company v. 
Riley, 6 Eq. Cas. 557, an English case 
decided in 1866; and it was not until 
1888 that the practice was introduced 
into America by the case of Brace 
Brothers v. Evans, 1 Pa. Ct. Rep. 163. 


rapidity. 

2 United States v. Debs, 64 Fed. 
Rep. 724. This is a most interesting 
case, and marks the furthest exten- 
sion of the *‘ omnibus injunction ” yet 
seen inourcourts. See also Farmers’ 
Loan & Trust Co. v. N. Pac. Ry. Co., 
60 Fed. Rep. 803. 
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imprisonment imposed at the discretion of the court, subject to 
no appeal, and without a jury trial, even where the acts 
punished are criminal.!_ The injunction, therefore, is recognized 
as a most formidable weapon, and its use has often been 
discussed and criticised by able lawyers, who claim that the 
courts have abused their powers, and that ‘‘ government by 
injunction ’’ is foreign to the spirit of our civilization and 
institutions.” 

Injunctions are proper in both strikes and lockouts, though as 
a matter of fact their use in lockout cases is rare. To their 
application in difficulties flowing from the strike only this paper 
will be devoted. 

A strike is a concerted cessation of labor on the part of work- 
men, resorted to in order to compel their employer to grant 
them concessions of some kind. Its history has been varied 
and interesting. Formerly, when wages were fixed by statute,’ 
any combination to secure higher rates’ by refusing to work was 
treated as a criminal conspiracy; ‘* and even in America, where 
no such statutes had ever been passed, a few early cases held 
the same position.» The persistence of the workers, however, 
has forced a complete change of feeling. To-day, labor combi- 
nations for lawful purposes have the sanction of statute in 
most of the States, and may be incorporated under the laws of 


1In re Debs, 158 U. S. 564. In 91 Hun(N. Y.), 489; ShoeCo.v. Saxey, 


general, the fact that certain acts 
are criminal will not oust the juris- 
diction of equity to enjoin them, if 
they are also interferences with prop- 
erty rights. In such cases, the rule 
that equity will not restrain the 
commission of a crime does not apply. 
In re Debs, supra; and Springhead 
Spinning Co. v. Riley, 6 Eq. Cas. 557; 
Toledo Ry. Co. case, 54 Fed. Rep. 751, 
Coeur D’Alene Cons. Miuing Co. v. 
Miners Union, 51 Fed. Rep. 260; 
Perkins v. Roggs, 28 Wkly. L. Bul. 32; 
Cumberland Glass Co. v. Association, 
59 N. J. Eq. 49; 46 Atl. 208; Southern 
Ry. Co. v. Union, 111 Fed. 477; Arthur 
v. Oakes, 63 Fed. 310; Elder v. White- 
side, 72 Fed.724; Davis v. Zimmerman, 


131 Mo, 212; Railroad Co. v. Ruef, 120 
Fed. 102. 

2 Benton: What is Government 
by Injunction?’ See also Reports of 
the Amer. Bar. Asso., Vol. 17, pp. 15- 
51; 240-248, 299; Pol. Science Quart., 
June, 1895, page 1; Law Q. Review, 
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the United States... The courts announce that men have an 
absolute right to combine for the purposes of a strike; and 
although in many cases it is accompanied by violence and other 
unlawful acts, a strike is not considered illegal per se.? 

In order to investigate the injunctive powers of the courts 
over the strike, we must analyze it into its elements and study 
these separately. They are two: (1) a combination to strike, 
and (2) the act of leaving the employer’s service. 

After the few exotic cases which stigmatized all strikes as 
illegal, the view was pretty generally adopted that a combined 
quitting of work by any number of men was legal, provided it 
was fora legitimate purpose. If the purpose was unlawful, 
then the strike was dubbed illegal; but, since those engaged in 
it were punished criminally for the conspiracy alone, the nature 
and extent of that illegality were more or less immaterial. 

The situation was altered, however, by the substitution of the 
injunction for prosecutions in such cases. The deeds by which 
a conspiracy is carried into execution always become illegal, and 
in proper cases may be enjoined. When this deed happens to 
be a strike, the rule as to illegality applies with full force. 
Moreover, in many cases, a wrongful strike causes irreparable 
injury, for which the law furnishes no adequate remedy. It 
soon became necessary, therefore, to determine definitely 
whether under such circumstances, or under any circumstances 
whatever, a strike could be enjoined in equity. 

The question was first touched upon in the case of Toledo A. 
A. & N. M. Ry. Co. v. Pa. Co. et al.’ An injunction had 
issued against the defendants, their agents and employés, for- 
bidding them, as connecting carriers, to discriminate against or 
refuse to handle the complainant’s interstate cars. Notwith- 
Standing this order, certain engineers and firemen, in further- 
ance of a boycott against the complainant company, quit work 
when directed to start with a train drawing such interstate cars. 


1 Maryland Act of 1884, Ch. 266; reversing Farmers Loan & Trust Co. 
Code, Art. 27, Sec. 31, copying exact v.N. Pac. Ry. Co., 62 Fed. Rep. 803; 
words of English act of 1875; Act Longshore Printing Co. v. Howell, 26 
Congress 1886; 24 St. at Large, Ch. 567. Oreg. 527; 38 Pac. 547; 28 L. R. A. 
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These men were tried for contempt, and it became necessary to 
decide whether an injunction could lawfully issue against acts 
like theirs. 

In passing upon this, Judge Ricks drew a distinction between 
the employés of private corporations and those of public service 
corporations; and, while admitting that the former class might 
not be prevented from quitting work at pleasure, subject to suit 
for breach of contract, he contended, as to the servants of rail- 
roads, that the nature of their service imposes upon them 
heavier responsibilities, and obligations ‘* commensurate with 
the character of the trusts committed to them.’’ Here, the de- 
fendants quit before the train had started. No lives or property 
had been jeopardized by their act, so the learned judge dis- 
claimed the power to enforce their contract of service and hence 
to punish them for contempt. <‘‘If the employé,’’ he con- 
tinues, ‘* quits in good faith, unconditionally and absolutely, 
under such circumstances as are now under consideration, he is 
exercising a personal right which cannot be denied him.’’ But, 
‘as hereinbefore intimated, the duties of an employé of a 
public corporation are such that he cannot always choose his 
own time for quitting that service. The circumstances when 
this freedom to quit the service continues, and when it termi- 
nates, it is not necessary to determine.’’ 

In the great- case of the Farmers’ Loan & Trust Co. v. N. 
Pac. Ry. Co.,! however, under the authority of the above views 
a strike was actually enjoined. The receivers of the defendant 
corporation, having gotten wind of a strike which was about to 
be ordered on account of a certain reduction in their scale of 
wages, filed a petition setting out the great damage that would 
ensue from the sudden stoppage of work on the road, and 
obtained an injunction against their employés, all organizations 
of men, whether employés or not, ‘* and all persons generally,”’ 
forbidding them to combine and conspire to quit their service 
with the object and intent of interfering with the receivers, 
‘and from so quitting the service of the said receivers, with or 
without notice, as to cripple the property or prevent or hinder 
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the operation of said railroad.’’ The union officers immediately 
moved to strike out the latter portion of the injunction, upon the 
ground that it interfered with the personal liberty of the men. 
Judge Jenkins, however, did not agree with their views. He did 
not dispute the right of the employé to leave the receiver’s 
service ** peaceably and decently,’’ as he expYessesit. ‘** But it 
does not follow,’’ he asserts, ‘‘ that one has the absolute right 
to abandon a service which he has undertaken, without regard 
to time and conditions. * * * His right of abandonment 
is limited by the assumption of that service, and the conditions 
and exigencies attaching thereto. It would be monstrous if 
a surgeon, upon demand and refusal of larger compensation, 
could lawfully abandon an operation partially performed, leav- 
ing his knife in the bleeding body of his patient * * *,”’ 
or if a lawyer could enforce a like demand by an *‘ immediate 
abandonment of his duty in the midst of a trial.’’ If a person, 
therefore, wishes to quit his work, ‘‘ the quitting must be timely 
and decent, in view of the existing conditions.’’ Looking at the 
facts of the case, Judge Jenkins decided that the contemplated 
strike, if to be executed at all, might take place only after reason- 
able notice to the receivers; and refused to modify the terms of 
the injunction. So, for the first time, there was left outstanding 
an order directly abridging the freedom of employés to leave 
the personal service of their employer. 

This case excited the widest comment, both in this country 
and abroad. It directly caused intense agitation among the 
labor classes, who saw themselves deprived of a most important 
weapon of defense. It was made the subject of a special investi- 
gation by a committee of the House of Representatives. ‘+ This 
extraordinary endeavor,” said the London Law Times,'** whether 
under the head of contempt of court or as an assumption of: 
jurisdiction to compel specific performance of contract service, 
could not be passed by without protest. It was really placing 
large masses of workmen engaged upon great industrial under- 
takings under a slavery regime.”’ 

An appeal was at once taken to the United States Circuit 
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Court, where Mr. Justice Harlan reversed the holding of the 
lower court.! In treating of the right to strike, he concedes 
that under some circumstances a strike may be wrongful, 
subjecting the persons engaged in it to suit or, in some cases, to 
a criminal prosecution ‘* for loss of life or limb by passengers 
or others directly resulting from abandoning their post ’’ where 
care and watchfulness were required, or where the nature or 
circumstances of the employment demanded reasonable notice to 
quit. He denies, however, that the court under any circum- 
stuaces, can compel a man to remain in the personal service of 
another. ‘* One who is placed under such restraint is in a con- 
dition of involuntary servitude — a condition which the supreme 
law of the land declares shall not exist within the United 
States.’’ And although the public are vitally interested in the 
railroads, and are often inconvenienced by the lack of consider- 
ation of both employers and laboring men, yeteven these circum- 
stances of hardship will not ‘‘ justify a departure from the gen- 
eral rule that equity will not compel the actual affirmative 
performance of merely personal services, or (which is the same 
thing) require employés against their will to remain in the per- 
sonal service of their employers.’’ In accordance with these 
views, therefore, the injunction was modified. 

Mr. Justice Harlan points out clearly what the judges who sat 
in the preceding cases had failed to observe —that, though a 
strike may be illegal or criminal, yet from its nature it cannot 
be enjoined. Since these decisions, this rule has never been 
questioned, or even discussed to any extent; and it may be 
regarded as firmly established that under no conditions, as the 
law now stands, will the act of leaving employment be interfered 
with by a court of equity.? 

In the Toledo Ry. case, Judge Ricks also introduced another 
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novel doctrine. One of the engineers on trial claimed that he 
had quitted work, just as his fellows had done; but the court 
found that he had really remained in the railroad’s service and 
refused to handle the complainant’s cars. He was, therefore, 
punished severely for contempt, under the theory that so long 
as a workman continues in the service of a railroad, ‘‘ so long 
the power of the court to compel him to discharge all the duties 
of his position is unquestionable, and will be exercised;’’ and 
hence, ‘‘the mandatory orders of the court to compel all lawful 
service can reach him and be enforced.’’ This rule was fol- 
lowed by Judge Ricks’s associate in another dispute growing 
out of the same case,! and in Southern Ry. Co. v. Rutherford.? 
It is a rather remarkable doctrine, and goes far toward enforc- 
ing a contract for personal service; but although it has been 
sharply criticised by writers upon the labor question, it has 
never been overruled, and it must therefore be considered as 
binding precedent. 

So much, then, for the act of ceasing work. We shall now 
pass on to the other element of the strike — the combination. 

Associations of labor, as we have seen, are no longer con- 
demned by the courts, but are now favorably regarded; since, 
as a rule, such associations are lawful in their inception, and 
are formed for praiseworthy purposes. Unions, therefore, are 
permited to organize, elect officers, adopt reasonable by-laws to 
which all shall be subject, and govern themselves by the rules of 
the majority. They may adopt scales of wages, below which 
their members may be forbidden to work; and apportion appren- 
tices among employers according to the number of workmen 
each employs.‘ Penalties may be imposed upon members for 
violations of the by-laws, for which the union may sue.’ The 
officers may be clothed with the authority to call upon members 
to quit work, on penalty of expulsion,® and the union may pay 
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the expenses of those who are out on strike.! In general, so 
long as the combination pursues legitimate objects with lawful 
means, it is subject to no interference by any court of law or 
equity. 

A combination, however, becomes unlawful when it adopts a 
wrongful purpose, or when it seeks a lawful end by illegal 
means. In either contingency, its acts in furtherance of that 
purpose may be enjoined when a proper case arises, and this 
applies to labor unions as well as to other combinations. More- 
over, ‘* purpose’’ means ‘* immediate purpose,’’ so the union 
cannot escape the consequence of adopting a malicious line of 
conduct by pleading that its ultimate aim is the betterment of 
its members. We shall speak, then, of the power of the courts 
to enjoin, first, acts legal in themselves, but employed for the 
advancement of an illegal purpose, and secondly, acts intrin- 
sically unlawful. 

At the outset, we are met with some conflict as to whether 
acts legal in themselves can, in any case, be made illegal by the 
purpose which prompts them. The contrary view was hinted 
at in some of the earlier New York cases,? and was boldly 
uttered for the first time by Judge Alton B. Parker in Nat. P. 
Assn. v.Cumming.* This was one of the cases where an injunc- 
tion had been asked restraining a certain union from procuring 
the discharge of members of a rival organization. In the 
course of his opinion, Judge Parker draws attention to certain 
rules which he has just quoted, ‘‘ and particularly to so much 
of them as intimate that if the motive be unlawful * * * 
then the act which is otherwise legal becomes unlawful. To 
state it concretely, if an association strikes to help its members, 
the strike is lawful. If its purpose is merely to injure non- 
members, it is unlawful.k * * * I do not assent to this 
proposition, though there is authority for it. It seems to me 
illogical and little short of absurd to say that the every-day 
acts of the business world, apparently within the domain of 
competition, may be either lawful or unlawful according to the 
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motives of the actor.’’ He does not deny that this is the law, 
however, because it was unnecessary here to do so. But in 
Foster v. Clks. Assn.,! the question was directly presented, 
and, after a full discussion, Judge Parker’s view was confirmed. 

In adopting this position, the courts, it would seem, have 
overlooked the fact that they were dealing, not with single in- 
dividuals, into whose motives for doing a legal act the law will 
seldom inquire, but with combinations. Under the common 
law, un agreement between two or more persons to promote 
objects, not merely such as were indictable, but also those which 
‘swere oppressive, immoral or wrongfully prejudicial to the 
rights of others,’ subjected them to prosecution for conspiracy 
even before any act was done in furtherance of the wrongful 
purpose. It is thus apparent that the motive was the sole con- 
sideration. Now the courts to-day hold that combinations of 
labor which would have amounted to conspiracies at common 
law, even where the criminal character is removed from them by 
statute, are still unlawful, and that their acts which threaten 
continuing or irreparable injury may be prevented. Therefore 
it must follow that the motive which prompts a combination to 
perform certain acts is hardly less important to-day than 
formerly. This motive may be difficult to establish; but once 
it is found to be sinister under the above definition, it renders 
unlawful the combination, and hence vitiates otherwise legal 
acts; especially when these are intentionally injurious to others. 
This rule is certainly the more logical of the two; and it is 
supported by a goodly array of authority, including several New 
York cases.* 

Adopting this view, then, we find that the act of the union 
officers in calling a strike deserves careful consideration. Al- 
though, as we have seen, the laborers can never be directly for- 
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bidden to quit work, even when they quit to forward an illegal 
purpose, yet under the modern aspect of trade organizations, a 
strike may in reality be effectually blocked by placing certain in- 
hibitions upon these officers. Such officials, usually, are invested 
with the absolute power to call strikes; and often delegates from 
several unions are formed into a Trades’ Council, by whom the 
entire group may be ordered out. These men, moreover, 
have the direction of the strike after it has commenced. It is 
thus evident that almost the entire organization machinery is 
put under the control of comparatively few men; and therefore 
it would be the easiest thing in the world, by preventing them 
from using their authority, to destroy every possibility of a sys- 
tematic strike. This being so, the question as to how far the 
courts may enjoin the exercise of these lawful powers assumes a 
position of the first importance. 

Tlie officers may be restrained from ordering a strike without 
just cause, or for an unlawful purpose; and this, probably, 
whether they act of their own motion or in obedience to the vote 
of the union. Such an order would notamount to an injunction 
against a strike, because nothing in it would seek to forbid the 
workmen themselves to abandon their employment at pleasure. 
It would simply bar the use of the union machinery as an engine 
of oppression. The officers, then, may not call the men out to 
prevent an employer from making a just discrimination against 
inferior labor.1_ They have also been enjoined from calling a 
strike in order to drive him into an association of master 
plumbers recognized by the union;? or to enforce a boycott 
against a third person; * or where the strike would amount to an 
undue interference with interstate commerce;‘ or where the 
officers are merely wielding their powers to advance their own 
personal ambitions or to gratify their own malicious feelings.5 
In general, where the strike is designed to injure an employer, 
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and the benefit to the union is not sufficient justification, such 
procurement of workmen to quit work amounts in law, to a 
malicious injury, and may be restrained. 

Where, however, the officers undertake to order a strike in 
good faith and for the advancement of the unions’ lawful inter- 

ests, their act is legal; any injury that may be caused by it is 

damnum absque injuria; and no injunction will lie against 
them.! So they may order strikes for wage increase, to obtain 
the reinstatement of a wrongfully discharged member,’ to com- 
pel an employer to observe a legal by-law of the union, to bet- 
ter the conditions of service —in short, to secure any legal 
benefit to the union or its members which may fairly repel any 
presumption of malice arising from the intentional infliction of 
injury upon the employer. An injunction in such cases would 
interfere unwarrantably with the personal liberty of the officers ; 
and by depriving the workmen of all the advantages which 
spring from intelligent co-operation under a strong leader- 
ship, it would render nugatory their possession of the abso- 
lute right to combine for the furtherance of their legitimate 
interests. 

Most frequently, the courts have been asked to enjoin union 
delegates from procuring the discharge of non-union men; and 
this fact leads us naturally to discuss the relations between 
union and non-union men, and to inquire how far the unions 
may carry their enmity toward the latter without becoming sub- 
ject to equity restraint. 

The topic presents some of the choicest instances of conflicting 
opinion to be found in the entire field of labor law, which branch 
of our jurisprudence is none too remarkable for its clarity 
under the best of circumstances. 

The earlier cases held illegal all combinations of workmen to 
compel, by threats of strike, the discharge of others, since 
their act was considered an undue interference with the busi- 
ness of the employer and a restraint upon the workman’s 
freedom to labor as he will, both of which are important legal 
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rights. They were said to be ‘‘ combinations of many to im- 
poverish and oppress a few;’’? and the courts, sympathizing, 
apparently, with the ‘* scab,’’ who could ill endure the persecu- 
tion of organized labor, seldom failed to find sufficient illegality 
to warrant a conviction for conspiracy. 

Aggrieved workmen have also been allowed to recover dama- 
ges at law for their loss of employment.’ 

The rigor of these older decisions, however, has relaxed 
somewhat; and at present, the preponderance of authority seems 
to favor the following propositions :— 

A union and its officers may demand the dismissal of non- 
members, if thereby they intend only to advance their own 
legitimate and material interests; and they may enforce their 
demand by a peaceable and quiet strike. In so acting, unless 
they are under contract, they violate no legal right either of their 
employer or of the discharged employés; any injury to either 
is only the result of legitimate competition, from which the law 
may not protect,* and is therefore damnum absque injuria, with 
which neither the union nor its members can be charged. And 
if this be dictating to a person how his business may be carried 
on, yet it is only to the extent of placing conditions upon the 
bestowal of labor, which every man has a right to do.6 In this 
respect, therefore, the combination is perfectly lawful, and none 
of its legal acts may be interfered with. 

When, on the other hand, the union undertakes to deprive a 
workman of his place, not for its own advancement, but solely 
out of malice toward him, or out of other evil motives, then the 
combination is illegal, as conspiracy at common law; and its acts, 
and those of its officers, may be enjoined. This proposition has 
been disputed more than the first, and it was while discussing it 
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609. This case was reversed onappeal, 156. 
however. 4 Metc. 111; State v. Don- 3 Old Dominion S. S. Co. v. Me- 
aldson, 32 N. J. L. 151; State v. Kenna, 30 Fed. 48; Curran v. Galen, 
Glidden, 55 Conn. 46; People v. 37 L. R. A. 803; Lucke v. Cloth. C. 
Smith, 10 N. Y. St. R. 730; note to Asso., 77 Md. 396. 
State v. Stewart, 59 Vt. 273; 9 Ati. 4 Walker v. Cronin, 107 Mass. 564. 
559. 5 Jersey City Prtg. Co. v. Cassidy, 
2 State v. Glidden, 55 Conn. 74; 63N.J. Eq. 759; 53 Atl. 230. 


XUM 


54 40 AMERICAN LAW REVIEW. 


that Judge Parker advanced the views which we have already 
considered and criticised. A majority of the courts, however, 
have affirmed it; and when a case of the kind which we are 
studying arises, they usually approach it as did Judge Hammond 
in Plant v. Woods. ‘*In this case,’’ he says, ‘‘ the acts com- 
plained of were calculated to cause damage to the plaintiffs, and 
did actually cause such damage; and they were intentionally done 
for that purpose. Unless, therefore, there was justifiable cause, 
the acts were malicious and unlawful.’’? 

The greatest disagreement surrounds the question, what is 
‘* justifiable cause ’’ which legalizes the act of procuring another 
man’s discharge? In general, this last may be done only to 
obtain some immediate, palpable and substantial benefit for the 
union or its members. Thus, the removal of men who are per- 
sonally obnoxious to their fellows* might well be sought; and a 
fortiori that of incompetent, careless men, whose awkwardness 
and neglect threaten injury about them. Again, the union may 
make places for its members by causing the employer of some 
of them to take others, even though he can only do this by get- 
ting rid of non-members; since ‘‘ any one * * * may procure 
the discharge by lawful means, of another person, inorder that he 
may obtain employment for himself or another.’’ These causes 
have actually been held sufficient, and as others present them- 
selves, they will be upheld or not according to whether the 
particular judge who passes upon them believes or denies that 
they come under the general rule given above. 

Most of the cases on this subject have arisen where the pur- 
pose of the union has been to compel non-members to join it, 
which purpose is prosecuted by strikes against every one who 
employs them, thus making it practically impossible for them to 
get work at all. The weight of authority is that such a purpose 
is not justifiable cause. As expressed in Plant v. Woods: ** The 
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necessity that the plaintiffs should joia this association is not so 
great, nor is its relation to the rights of the defendant, as com- 
pared with the rights of the plaintiffs to be free from molesta- 
tion, such as to bring the acts of the defendant under the shelter 
of the principles of trade competition. Such acts are without 
justification, and therefore malicious and unlawful, and the con- 
spiracy thus to force the plaintiffs was unlawful.’’ Judge 
Holmes dissented, believing that the necessity for the unions to 
strengthen themselves for their final battle with capital legalized 
the employment in their preparation of ‘+ the means which they 
might use in the final contest; ’’ but the opinion of the majority 
has prevailed. As the law now stands, therefore, any endeavor 
by the union to force workmen to join it, or maliciously to de- 
prive them of work, accompanied by damage, is unlawful! and 
ought to be enjoined; and this applies as well to the act of the 
officers in calling strikes for that purpose.? This rule has been 
followed even where the employers were under contract with 
the union to discharge, at its request, every non-union man who 
refused to become a member after having been employed for 
four weeks.? It follows, also, for a stronger reason, that the 
union may not undertake to force non-members to obey rules or 
by-laws to which they are not parties;* and so, any attempt to 
make them observe union hours or union rates, being a most 
glaring violation of their right to work without unauthorized 
interference, will be enjoined. 

Practically, it is not always easy to determine just what is the 
motive that leads a union to demand the discharge of certain 
non-members. Of course, if the officers announce openly that 
their intention is to deprive non-members of all work as long as 
they remain out of the union, everything is plain sailing. The 
difficulty arises where no motive directly appears. In this con- 
tingency, Judge Parker says, malice is in all cases a matter of 
fact, to be proved by evidence of facts, and not by mere 
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epithets. * * * ‘+ Whenever the courts can see that a 
refusal of members of an organization to work with non-mem- 
bers may be in the interest of the several members, it will not 
assume, in the absence of a finding to the contrary, that the 
object of such refusal was solely to gratify malice, and to inflict 
injury upon such non-members.”’ 

This rule, however, does not seem to be recognized in Mary- 
land. In Lucke yv. Clothing Cutters, etc., Assembly, the plain- 
tiff was a non-union employé of the New York Clothing House 
of Baltimore. Objection being made to him by the defendant 
union, he applied for admission to it; but the union closed its 
doors to him, alleging that so many union men were out of 
work that no new members would be received; and procured his 
discharge. He brought suit for damages, and the Court of 
Appeals said that he hada good cause of action, denouncing 
the union’s deed as ** wanton and malicious interference.’’ As 
a matter of fact, no real malice was proven; on the contrary, 
the exclusion of all new members and the reason given for it 
would strongly suggest that througk Lucke’s discharge the 
union merely desired to secure his place for one of its members. 
So it would seem that in finding malice, the court, to say the 
least, did not give the union any benefit of the doubt present, 
as Judge Parker’s rule would require. The law on this ques- 
tion of motives, therefore, can scarcely be called settled; and 
although under Judge Parker’s rule the unions, by using a little 
diplomacy, might go pretty far in getting a non-member dis- 
charged for any or no cause, yet it has a good portion of logic 
and of sound sense to recommend it. 

Among the most striking examples of legal acts enjoined be- 
cause malicious are certain forms of persuasion exerted upon 
employés by union members or officers. Ordinarily, the latter 
may persuade men to join the union.’ Likewise, when engaged 
in a lawful strike, they may by peaceful argument or solicitation 
to which others are willing to listen, induce new employés to 


1 Natl. Protective Ass’n &c. v. Cum- 3 Flaccus v. Smith, 199 Pa. 128; 48 
ming, 63 N. E. 369; 65 N. Y.S. 946. Atl. 894. 
2 77 Md. 396; 26 Atl. 505. 
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quit work and join the strike.1 In both cases the union’s in- 
terests are generally considered as sufficiently involved to legalize 
such attempts to influence the conduct of others; so any injury 
which thereby results to the employer is damnum absque injuria, 
since none of his rights are violated. If, however, the men are 
bound to the employer by contract not to join a union, or by ‘a 
contract of service, persuasion as above becomes an organized 
attempt to violate contract rights, and may be enjoined.’ It 
may also be restrained when resorted to for an illegal purpose. 
Thus, in U. S. v. Haggerty,’ certain agitators and walking 
delegates were prevented from organizing sympathetic strikes in 
West Virginia to aid the great Pennsylvania coal strike, Judge 
Jackson asserting that: ‘* The power of the court may be in- 
voked to restrain and inhibit a combination which is formed to 
induce employes who are not dissatisfied with the terms of their 
employment to strike for the purpose of inflicting injury and 
damage upon the employers.’’ And in Davis Machine Co. v. 
Robinson,‘ where a strike had been ordered, not on any question 
of wages, but because the plaintiff would not sign an agreement 
to employ only union men, and to discard premium system in its 
factories, persuasion of new men to quit, even by the strikers, 
was restrained; the court basing the injunction squarely upon 
the ground that, although certain acts of persons combining to 
secure an increase of wages may be lawful, yet these same acts 
may be unlawful when designed merely to injure the business of 
another with pecuniary advantage to the actors. 


JAMES WALLACE BRYAN. 
BALTIMORE, MARYLAND. 


1 Mackall v. Ratchford, 82 Fed. 41; Alt. 894; Knudsen v. Benn, 123 Fed. 
Otis Steel Co. v. Local Union No. 218, 636; Arthur v. Oakes, 28 L. R.A. 414; 
110 Fed. 698; Shoe Co. v. Saxey, 131 63 Fed. 310; Rogers v. Evarts ques- 
Mo. 212; 82 8. W. 1106; Rogers v. tions this rule; supra. 

Evarts, 17 N. Y. Supp. 264, 267. 3 116 Fed. 510. 
2 199 Pa. 128; Flaccus v. Smith, 48 4 84.N. Y. Supp. 837. 
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OF THE NATURE OF RIGHTS; AND OF THE PRINCI- 
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PLES OF RIGHT OR JURISPRUDENCE. 


‘‘The Science of Jurisprudence, the pride of the human 
intellect, which with all its defects, redundances and errors,} 
is the Collected Reason of Ages, combining the principles of 
original justice with the infinite variety of human concerns.’’ — 
Burke. 

While the law, ‘‘is one of the first and noblest of human 
sciences —a science which does more to quicken and in- 
vigorate the understanding than all other kinds of learning put 
together— * * * itis not apt, except in persons happily 
born, to open and liberalize the mind exactly in the same pro- 


portion.” — 


In the Law, as in the Political and Moral Sciences generally, 
the principal source of confusion, and consequent error, — ‘as, 
(to use the language of Coke) hath been observed before and 
shall be often hereafter ’’? lies in the necessity imposed upon 
us of habitually using equivocal words, or homonyms; * and in 
this, indeed, lies the only essential difference of nature between 


moral, and mathematical reasoning. 


For in the latter, the 


words or signs used are unequivocal, and hence susceptible of 
ready and accurate definition; and this, indeed, is true, also, of 
the experimental sciences; which, accordingly, under the one 


1 It will be remembered that it is 
only in treating of the Instituted Juris- 
prudence that we have occasion to 
speak of ‘its defects, redundancies 
and errors.’’ 

2 This was said touching the argu- 
mentum ab inconvenienti; as to which 
Coke repeats himself on many occa- 
sions: — as e.g. Co. Lit., §§ 3, 87, 
156, 201, 265, 440, 478, 665. 

3 The word, homonym, has, of late 
years, become, if not obsolete, at least 
obsolescent: — which may be regarded 
as one of the consequences, and also 
as one of the proofs, of the decay in 


the use and study of the old Logic, 
referred to in my last essay. (Am. 
Law Rev., Jan.-Feb., 1905). It is, 
however, a word whose use we can- 
not afford to dispense with, and I 
therefore, have no hesitation in using 
it. The fallacy occurring in the use 
ot homonyms — which, under the name 
of Equivocation, is one of the most 
common, and most destructive of right 
reasoning —is called by Aristotle, 
Homonymia, or Homonymy; as to 
which see Smith’s Logic, §§ 198, 
201, et seqg., and 191, et seq. 
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name of the ** exact sciences,’’are classed with the mathematical. 
In those sciences, therefore, it is practically impossible to fall 
into logical or verbal fallacies: while in the moral sciences it 
is almost impossible to avoid doing so.!_ For here, such are the 
limited resources of language, we are compelled to use habitually 
the same word or sign (i. e. vocable) to express many different 
notions; and, according to the several senses in which the word 
may be used, it will constitute, as explained in a former essay, 
so many distinct terms or homonyms.? These may diverge so 
broadly in signification as not to be readily confused; but more 
commonly, they differ by such slight and imperceptible shades 
of meaning, that it is extremely difficult to detect the differ- 
ences between them, and still more to preserve these continu- 
ously in mind. Yet. failure in this regard will be necessarily 
destructive of the rectitude of our reasoning; and will be 
equally true, whether the differences be obvious, — as in the 
stock examples in the logics, —or so subtle as to elude obser- 
vation.® Hence, the necessity of painful and accurate defini- 
tions, and of constant recurrence to them; though with this 
precaution, and the observance of other logical rules, there is no 
reason why we should not attain to the same accuracy and con- 
clusiveness in our reasoning as the mathematicians.* Accordingly, 


1 “Instances of this fallacy, (ho- Logic in one of the great European 
monymia) says Mr. Miil, “‘ are to be Universities; who was good enough 
found in most all the argumentary to say —referring to the portion of 
discourses of wnprecise thinkers.”” the work treating of the difference 
But in fact, the most precise, or most between ordinary and mathematicai 
logical, are liable to fallacy, and es- reasoning: ‘There are no doubt 
pecially to this kind of fallacy. Inthis some good remarks, a: about mathe- 
respect, if fallacies be regarded as in- matics (p. 87);’’ which, in a criti- 
tellectual sins, we may say: “There cism, which I am bound to say, 
are none righteous; no, not one.’ was otherwise extremely unfavorable, 


For, as said of generals, that the best 
are those who commit the fewest 
biunders, s» of reasoners, the best 
that can be said is, that he is the most 
logical whose fallacies are the fewest. 
Logic or the Analytic of Explicit 
Reasoning. Smith, §191. It will not 
be inappropriate to say here, that this 
work was submitted to a professor of 


may be cited as authority for the posi- 
tion in the text. 

2 AM. Law Rev., Jan.-Feb., 1904. 

8 For examples of either kiad, see 
Smith’s Logic, §§ 204, 192, et seq. 

4 This is muci insisted upon by 
Locke: ‘*Confident I am,’’ he says, 
“that if men would, in the same 
method, and with the same in- 
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in our initial essay, we carefully define the terms, law, right, 
justice, jurisprudence, rights, etc., and throughout the following 
essays, these definitions have been carefully observed; and the 
same method has also been rigorously applied to the subordinate 
subjects with which we have had to deal. But now, coming to 
a different branch of our general subject, we will find it con- 


venient (for reasons that will appear), to modify somewhat, the . 


definitions with which we started; which, it is hardly necessary 
to explain, it is entirely legitimate for us to do. 

In our original definitions, the words, law, jus, right, and 
justice, were regarded as strictly synonymous, and included in 
the one definition; which was, that either word denoted simply 
the aggregate of the rational principles by which rights are 
determined. The term, jurisprudence, was, also, defined in a 
corresponding sense as the science or doctrine of Right or 
Justice, 7. e. of Rights. But, as observed in the essay cited,! 
the modern tendency, in our tongue, has been to differentiate 
the terms, rightand law : — the former being most commonly used 


differency, search after moral, as 
they do after mathematical truths, 
they would find them to have a 
stronger connection, one with another, 
and a more necessary consequence 
from our clear and distinct ideas, and 
to come nearer a perfect demonstra- 
tion than is commonly supposed” 
(Essay, bk. iv., chap. iii., 20). ‘ By 
what steps we are to proceed * * * 
is to be learned in the school of the 
mathematicians, who, from very plain 
and easy beginnirgs, by gentle de- 
grees, and a continued chain of reason- 
ings,proceed to the discovery and dem- 
onstration of truths that appear at first 
sight beyond human capacity” (/d., 
bk. iv., chap. xii., 7,8). ‘*This gave 
me confidence to advance the conjec- 
ture which I suggest, Chap. iii., viz., 
that Morality is capable of demon- 
stration as well as Mathematics.’’ 
See also on this point Logic, etc., 
Smith, §§ 82 et seq., 77 et seq. 

In the frequent references to Logic 


in this, and preceding essays, (AM. 
Law Rev. Jan.-Feb., 1904 and 1905, 
March-April, 1905), I feel that I 
have perhaps said too much or too 
little; that is to say, too little to be 
understood; too much, if not under- 
stood; for without further explana- 
tions than I have given, the proposi- 
tions cited, may doubtless to many of 
my readers convey but little meaning; 
while, most probably, by those who 
have studied what is commonly taught 
as logic in the modern universities, 
they will be regarded merely as sur- 
vivals of obsolete and useless learn- 
ing;—thus proving, to the one, a 
stumbling block, to the other, fool- 
ishness. But the design has been 
merely to direct the attention of the 
reader to the’ subject, with the hope 
that he may be led to investigate it; 
and if this be accomplished, it will be 
all that is expected. 

1 Am. L. REv., Jan.-Feb., 1904, p. 
80. 
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to denote the Theory of Rights as rationally determined ; the lat- 
ter, the Instituted Law,— 7. e. either the Law of Private Right, 
or, as occasion may demand, the whole law, including the Law 
of Crimes and Punishment, and of Procedure, Civil and Crim- 
inal.! But we now propose (in concurrence with this tendency), 
to regard the term Jaw, as denoting the Instituted Law, — i. e. 
the Law of Private Right including what we have hitherto called 
Quasi Law; and accordingly, when not otherwise indicated, the 
term will be so used. The terms, Right, and Justice, we will 
continue to use as denoting the aggregate of the rational princi- 
ples by which rights are determined ; and the term Jurisprudence, 
as denoting the corresponding science or doctrine. We thus, for 
the purpose of conveniently treating it, segregate the theory of 
rights from the rest of the law, and thus avoid the necessity of 
concerning ourselves with the subjects of Actions, and Quasi 
Law, with which we have been hitherto embarrassed; and 
which have already been sufficiently considered. 

Thus defined, Jurisprudence, or the Science of Right, is at once, 
and in the same sense, part of threeof the Sciences of Human 
Nature, namely: of the Law; of Politics or Political Science ; 
and of Morality generally : — being of the two former, the prin- 
cipal or substantive part; and of the latter, one of its two great 
co-ordinate departments. From which the important inference 
may be drawn, that, without the mastery of the Theory of 
Rights; neither the Law, nor Politics, nor Morality can be in- 
telligently studied; and—to use a hackneyed illustration — 
that otherwise to conceive either science would be like the play 
of Hamlet, with Hamlet left out.? 

The burden of our present essay will therefore be, simply, the 
Subject of Rights; or of Jurisprudence regarded as the Doctrine 
of Rights; or, what is the same, as the Science, and also as the 
Art of Right or Justice; * and in treating the subject, we will 
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1 Jd., p. 75. 

2 Hence, in this country, the aston- 
ishing predominance of lawyers in 
political affairs, despite their general 
uppopularity; for they alone have 
some mastery of this fundamental 
part of political science. 


3 In the words of Magna Charta, 
Justitiam vel Rectum: ‘* Nulli Ven- 
dimus, nulli negabimus, aut differemus 
justitiam vel rectum.’ Hence, 
Celsus elegantly defines it: Jus is the 
Art of the Good and the Equa. 
(ars boni et aequi;) of which some one 
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consider,'in the order stated: The nature of rights; the problems 
involved 'in their determination; the principles by which they 
are determined; and, finally, the relation of jurisprudence, or 
the law as rationally determined, to the instituted law: Or, more 
formally expressed, the subject will be considered under the 
several heads: (1) Of the Nature of Rights; (2) Of the 
Problems of Jurisprudence; (3) Of the Principles of Juris- 
prudence; and (4) Of the Relation of Jurisprudence to the 
Law. 


I. Or THE Nature or RiGuts. 


The term, ‘a. right,’’ denotes simply a certain relation be- 
tween persons or human beings; and this—which may be 
called the jural relation — consists in two elements, namely: a 
just claim or privilege in the owner of the right; and a duty in 
the other party or parties to observe it. There are, indeed, 
certain kinds of rights that seem to denote such a relation be- 
tween persons and things; ase. g. the right of a man in his horse 
or other property. But properly speaking, though the expres- 
sion would seem to indicate the contrary, this is not the case. 
For the law does not undertake to regulate the relations between 
the owner and his horse, but simply imposes upon other men 
the duty of not interfering with the owner’s free action with 
regard to it. For it cannot be said that the horse or other 
thing owes any duty to the owner; or that any relation of right 
or obligation between them is implied in the owner’s right. 
The term, a right, therefore, expresses merely a jural relation 
between the owner and the rest of the world; while the relation 
to the owner of the thing owned (which may be called the 
subject of the right), is simply that of abandonment to his will 
and power, so far as this can be effected by excluding the in- 
terference of others. Thus, e. g., it may be admitted, that 
slavery, as an institution, is essentially or intrinsically unjust, 
or, in other words, that it is wrong that one human creature 


deservedly calls us the priests; for unequal and distinguishing the right 
we conduct the cult of Justice,and fromthe wrong * * * following, if 
profess the knowledge of the good and I am not deceived, a true and not a 
the equal, separating theequal fromthe pretended philosophy.’’ (Dig.) 
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should be abandoned to the despotic will of another. But it 
does not follow that the right of the master over his slave is 
unjust, or that it is not a true right. For the right consists in 
a jural relation, not between the master and the slave, but be- 
tween the former and the rest of the world; that is to say, the 
duty of the latter not to interfere. Hence, if one should steal 
or convert to his own use the slave of another, or purchase a 
slave from his owner, and refuse to pay for it, the right of the 
owner to recover the slave or the price cannot be doubted. 

The examples we have been considering belong to the class 
of rights, called by the Civilians, Rights in rem, or, as they, 
may be appropriately called, Rights of Ownership; of which 
the right of property is the most familiar type. But, as ex- 
plained in a former essay,! there are other rights of this kind, | 
and of essentially the same nature, which must be considered ; 
and these — as we have seen — are divided, — or, rather, rights 
of ownership generally are divided, into three classes, namely: 
(1) The Right of Self Ownership, or, as it is commonly called, 
of Personal Liberty; (2) the Family Rights, or rights of owner- 
ship growing out of the family relations, — including the relation 
of master and servant, and (3) Property Rights; which will be 
considered in the order named. 

The Right of Self Ownership. — This differs from the right 
of property in this only, that the subject of the right is one’s 
own person or personality; which by right is appropriated to 
one’s self, and made free from interference of others, — pre- 
cisely as a thing to its owner; and which, with equal propriety 
may be said to belong to him, or to be his own. 

The Family Rights. — These include the right of the husband 
in the wife, of the wife in the husband, of the parent in the 
child, and the child in the parent, etc., all of which consist in the 
rightful appropriation of the subject of the right (whether wife, 
husband, child or parent), to the owner of the right, and in the 
exclusion, by right or law, of interference from others. Hence 
they are of essentially the same nature as the right of property, 
and are subject to vindication by the same class of actions, — 


1 Am. L. Rev., Mch.-Apr., 1905. 
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i.e.,byactions in rem. The nature of these rights, and of rights 
in rem generally, are illustrated with peculiar aptness by the 
right of the child in his parent; which obviously implies no 
power in the child over the parent, who is the subject of the 
right, but merely the relation to others of non-interference. 
Yet precisely as the horse is by right appropriated to the owner, 
the parent may be said to be appropriated to the child, or to 
belong to him, or to be his own. 

The Right of Property. — The nature of this right is precisely 
expressed in the name; which implies simply the rightful 
appropriation of the thing owned to the owner. But under the 
term, ‘‘things,’’ there are included not only tangible — or 
rather, sensible things, but also intangible, or, as they may be 
more appropriately called (to revive an old term), wnsensible 
things; which are mere abstractions fictitiously regarded as 
things: —as e. g., Patent Rights, Copyrights, Franchises, 
Trade-marks, and Monopolies generally. These consist, ob- 
viously, in a mere relation between the owner of the right and 
the rest of mankind, and hence serve peculiarly well toillustrate 
the proposition that in all cases of rights in rem, this relation 
stitutes the sole essential element of the right. 

Rights of Obligation. — Besides therights of which we havebeen 
treating, there is also—as explained in the article last cited — 
another kind, differing essentially in their nature, — namely: 
Rights in Personam, or, as they may be called, Rights of Obli- 
gation (7. e., Obligational Rights). These consist in the right 
to exact from some particular person or persons the perform- 
ance of some duty or obligation; as e. g. to pay a sum of 
money, or to perform some service, or to refrain from doing 
some act. But it is to be observed here that the terms, duty, 
and obligation, are not to be taken as equivalent. An obliga- 
tion is a duty, to which there corresponds a right in another to 
exact it. Hence all obligations are duties, but not all duties, 
obligations. <A right in personam, or a right of obligation, in- 
volves or implies all the elements that constitute a right in 
rem, —that is to say, it implies an owner or person in whom the 
right is vested, and a jural relation between him and the rest of 
the world, consisting in the duty of non-interference on the 
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part of the latter with the exercise of the right. But here 
there is also a jural relation between the owner of the right and 
the particular person subject to the obligation, or, in other 
words, between the obligee and the obligor, consisting in the 
rightful power of the former to coerce the latter. It would 
seem, therefore, that in the case of a right of ownership, 
the right consists simply in the liberty to act freely with 
regard to the subject of the right, without interference from 
others; while in a right of obligation it would seem to consist 
in the power of coercing the obligor. But in another aspect of 
the case, —7. e., if we have regard to the owner of the right— 
power is but another name for liberty. For the power and the 
liberty to act are the same thing; or rather, both terms signify 
the same essential idea, namely, the faculty of acting (facultas 
agendi). The specific difference, therefore, between the two 
classes of rights is, that in the case of rights in personam, the act 
which the owner has the right to do, or to refrain from doing, is 
the coercion of the obligor; whereas with regard to rights in 
rem this is not the case. Hence, in either case, the right may 
be said to consist in the liberty to act (facultas agendi). 

Of the Several Hinds of Obligations. — Obligations and the 
corresponding rights in personam may arise: either (1) from a 
contract or promise to do or not to do some act; or (2) from a 
tort or delict, — which may be defined as the invasion of a right 
of ownership; or (3) from mere law (ex mero jure), without 
the intervention of contract or delict, — as e. g. the obligation 
of a husband to maintain his wife, or of a parent to maintain his 
child, ete.; or the obligation of the owner of a derelict ship for 
salvage. Obligations are, therefore, of the three kinds enumer- 
ated in the preceding articles, namely: (1) Obligations ex 
contractu ; (2) obligations ex delicto; and (3) obligations ex mero 
jure; the latter of which are sometimes divided into: Obligations 
quasi ex contractu; and quasi ex delicte. 

Definition of a Right. — But there is another essential ele- 
ment in the notion of a right, which must be taken into account. 
For, as observed in a former number of the Revrew,! the term 


1 Am. L. REv., Jan.—Feb., 1904. 
VOL. XL. 5 
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right, connotes or implies the quality of rightness or mora] 
rectitude; and, to constitute a right, the liberty to act, or faculty 
of acting, must be rightful, or jural, —i. e., it must exist by 
right. We may define aright, therefore, as the rightful or jural 
liberty to act in a specific case or class of cases. Or in place of 
the term, Liberty, we may use indifferently the term, Power; 
which in this connection is equivalent. 

It follows that actual liberty is not necessary to constitute a 
right; for a man may be injuriously deprived of the exercise of 
his right, without losing the right,—e. g. where his horse is 
stolen; and similarly his right may exist, though he be deprived 
of its enjoyment by the unjust acts of officials, whether adminis- 
trative, legislative, or judicial.1 The right may, therefore, 
exist, though for the time being there be no corresponding 
action, or remedy to enforce it. And hence arises the impor- 
tant distinction — already adverted to — between Juridical and 
Non-Juridical, or Actionable and Non-Actionable rights. 

On the other hand, the actual liberty or power to act is not 
sufficient to constitute a right; for a man may have the actual 
liberty of committing acts which are in violation of the rights of 
others, — as, e. g., the thief who steals the horse; and the case is 
the same, where a man may have what is called (though im- 
properly ), a /egal right, —7. e., an unjust action to defraud, or 
otherwise injure another; whence arises the distinction between 
real and quasi rights, already explained. 


II. Or THE PROBLEMS OF JURISPRUDENCE. 


It follows from our definition of Jurisprudence, and of the 
term rights and of other involved terms, that the Law, or Jus 
or Right, — in the sense in which we have defined it, 7.e., as 
the doctrine of rights, —is a department or branch of Moral- 
ity. For—to repeat the argument—the matter dealt with 
under either of these names, is the subject of Rights, and this 
last term connotes or implies the notion of rightness, or moral 
rectitude; which constitutes the peculiar subject of Morality. 
It would seem, therefore, that our definition of rights and of 


1 Am. L. Rev., Jan.-Feb., 1904, p. 82, n. 2. 
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jurisprudence, would be incomplete without defining the term 
right as importing simply rightness, or moral rectitude; as, e.g., 
in the expression ‘‘ Right and Wrong; ’”’ and that this, again, 
would necessarily involve the definition of Morality, and the 
consideration of the relation existing between it and jurispru- 
dence; and perhaps were we dealing exhaustively with the sub- 
ject this inference would be just. But for practical purposes, 
and especially for the purposes we have immediately in view, 
this will be unnecessary. For Jurisprudence is itself the most 
exact and simple part of Morality, and its principles are pecu- 
liarly cognoscible and susceptible of accurate determination. To 
enter here upon the vexed questions and conflicting theories of 
Moral Philosophy, is therefore unnecessary, and would serve 
only to interrupt the consecutiveness of the argument. Any 
theory of Morality will equally serve our purpose, provided the 
reality of moral distinctions and the possibility of perceiving 
them be admitted; without which, Morality would be an im- 
possible conception; and also, Right or Law, — unless as an 
expression of despotic will, or the accidental product of custom. 
We will therefore define the adjective right, simply as denoting 
the familiar, universal, and apparently necessary conception 
that goes by that name. It is to be observed, however, that 
the same distinction obtains between Positive, and the Received 
or Instituted Morality, generally, as between Positive, and In- 
stituted Law, and that the observations made upon the latter, 
in my initial essay,! will equally apply here. 

It is an ancient adage, adopted by Bacon as a fundamental 
principle of scientific method, that a provident question is half 
knowledge; or, in the Latin: Prudens interrogatio, dimidium 
sapientiae. And by lawyers this maxim ought to be readily 
received; for it is but a different statement of their own fun- 
damental principle, that to the rational investigation of any case 
or subject, the first and most essential condition is rightly to 
determine the issues or questions involved.? 

Our first step in jurisprudence must therefore consist in de- 


1 Am. L. Rev., Jan.-Feb., 1904, the source of the familiar and often 
p. 84. occurring class of fallacies known to 
2 The neglect of this principle is logicians as Ignoratio Elenchi: which 
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termining the questions, or problems presented; and this for- 
tunately will consist merely in a very obvious application of our 
definition of rights, — as consisting in the jural liberty to act in 
a particular case or class of cases. 

Of Rights as Constituting Liberties. —It follows from this 
that the rights of a man, in the aggregate, are but another 
name for the liberty to which he is rightfully entitled; and 
hence, Jurisprudence or the Science of Rights, may be other- 
wise defined as the science of the rightful liberties or more 
briefly as the science of jural liberty. Hence ex vi termini, the 
ultimate problem with which it has to deal, is to determine the 
nature, kinds and extent of the rightful liberties of men. But 
every right obviously presents two aspects,— namely, that of 
liberty in the owner, and that of restraint upon others; and the 
problem may, therefore, be differently stated accordingly as we 
view it in the one aspect or the other. In the former, the 
problem is to determine the nature and kinds of the rights, or 
jural liberties of men; in the latter, it is to determine the limits 
to such liberty, or, — as there is always a presumption in favor 
of liberty, —to determine the exceptional cases in which such 
liberty may be restrained. 

Of rights as Limiting Liberty. — But when such restraint 
may be rightfully imposed, it constitutes, ex vi termini, a right. 
Hence, in considering the rights of one man, or set of men, we 
necessarily have to consider those of others as limiting them. 
It will be convenient, therefore, to adopt a name to distinguish 
the owners of rights under direct consideration, from the owners 
of limiting rights; and for this purpose, we may use the term 
propositus, or rather, the plural, propositi,! meaning thereby 
persons whose rights are under consideration. Accordingly, it 
may be laid down, as a fundamental principle of jurisprudence, 
that the rights of any given propositus are limited by the rights 
of others, —7. e. of other individuals or the State, — and that 
there can be no other conceivable limit.’ 


may be called the Fallacy, either of 1 Q. v. Bouv. Law Dic. 

‘» Mistaking the Issue’’ or of ‘‘ Irrele- 2 « Nothing is signified by the word 
vant Conclusion.”? Smith’s Log., Sec. ‘right’ than that liberty which every 
169 et seq. man has to use his natural faculties 
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The Two Problems of Jurisprudence. — Two problems are, 
therefore, presented by Jurisprudence, or rather two aspects or 
parts of the same problem: The one to determine, not the ex- 
tent, but the nature and kinds of the rights or jural liberties of 
individuals, regarded as propositi; the other to determine the 
limits to those rights imposed by the rights of others. These 
may indeed be conceived as one problem, but the subject can be 
more efficiently treated by thus dividing the question. 

(1) As to the Nature and Kinds of Rights. — In considering 
the former question, we find that all rights may be demonstrably 
established from the right of self ownership or personal liberty ; 
or rather, it may be said all rights are but special applications 
of that principle. Hence,— if we waive the question of limit 
or extent —no possible questions can arise as to their existence 
or nature; and thus we are able to explain and to establish 
demonstrably the existence and the nature of all the several 
kinds of rights, —as, e. g., the right of self ownership, or that 
of the husband in the wife, or parent in the child, or vice versa, 
or of the owner to his property, or of an obligee to the perform- 
ance of an obligation. Accordingly, in all systems of law such 
rights are recognized; and thus our position is illustrated that 
the laws of different countries are but varying applications of 
the one law. Our first problem is, therefore, simply to divide 
or distribute these rights into their several kinds or classes and 
to explain their nature, which has already been accomplished. 

(2) Of the Limits to Rights. — But, with regard to the limit 
to the rights or liberty of the propositi (or, considered from 
within the extent of their rights), the problem is more difficult ; 


according to right reason.”” (Hobbes ties,—applications of that general 
De Corpore Politico, B. 2, c, 10, § 5.) claim to particular cases.’? (Herbert 


** Right consisteth in liberty to do or 
forbear.’ (Lev., B. 1,¢.14.) Lib- 
erty or freedom to deal with au external 
subject seen to be equivalent to right 
to deal with it. On the whole, right 
and liberty seem to be synonymous.’’ 
(Austin’s Jur. 367.) ‘Rights are 
nothing but artificial divisions of the 
general claim to exercise the facul- 


Spencer, ‘Social Statics.’”) To the 
same effect are, Amos, Buriamaqui, 
Puffendorf, Kant, Cousin, etc. (cited 
Smith’s Right and Law, §§ 31-6). 
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though not without some errors. 
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for here many important and intricate questions arise which to 
the superficial observer would seem to be insoluble by natural 
principles; and in practice such questions are enormously com- 
plicated by uncertainty as to the facts of the case and the ques- 
tions of evidence thus arising, and by other circumstances. 
Thus questions arise which, without the intervention of legisla- 
tion or custom, cannot readily be solved, or that perhaps cannot 
be solved at all otherwise than by the one or the other of those 
instrumentalities. Though of these, it may be observed in 
passing, that, even where the question is thus settled, the rule 
of decision is still reason, which prescribes for such cases, con- 
formity to the custom or legislation as the case may be. 
Hence, it is well said by Hobbes, the law of nature is part 
of the law of every commonwealth in the world; and recipro- 
cally, the civil law of each commonwealth (the jus civile or 
nomos idios) is part of the law of nature. But, assuming the 
facts to be known, and the case to be unembarrassed by arbitrary 
or accidental rules, there are but few questions affecting the 
jural relations of men that are not sufficiently determinable, 
without resort to either custom or legislation. The results thus 
arrived at are indeed commonly confirmed by custom, and in a 
less degree by legislative acts. But the latter in many cases 
serve only to embarrass the question and might often be advan- 
tageously dispensed with; while, with regard to customs, they 
simply confirm the right, or otherwise, are slowly but inevitably 
modified and spontaneously ameliorated by the operation of 
reason. 


III. Or tHe PrincieLes OF JURISPRUDENCE. 


Of the Principle of Liberty or Self Ownership. — From 
what has been said, it is obvious that the fundamental principle 
of jurisprudence is the Right of Personal Liberty or Self 
ownership; which, it is well said by Kant, ‘is the one sole 
original inborn right belonging to every man by virtue of his 
humanity ;’’! though indeed all other rights may be logically 
derived from this, and are therefore included in it.2 This prin- 


1 Philos. of Law — Hastie, p. 561. 2 This is admiably illustrated by 
Herbert Spencer in ‘* Social Statics.’’ 
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ciple has already been in effect stated, but for practical use may 
be conveniently recapitulated in the following six propositions ; 
to which will be added certain derivative principles, which are 
of constant and familiar application. The several propositions, 
for convenience of reference, are italicized and also numbered. 

According to our definition, a right consists in the rightful, or, 
as it may be appropriately called, the jural liberty to act 
(facultas agendi) in a particular case or class of cases: 

(1) Rights therefore are but particular parts or divisions 
of the general liberty to which a man is rightfully entitled, and 
in the aggregate constitute such liberty. Hence; 

(2) The ultimate problem presented by jurisprudence is, to 
determine, in view of all existing facts, including laws and cus- 
toms, the extent of the jural liberty of the individual. 

But obviously, this liberty exists in every case in which one 
may not rightfully be restrained by other individuals or the 
State. Hence: 

(3) The immediate problem is to determine the exceptional 
cases in which it may be rightfully restrained. 

But the rightful power to coerce another, or to restrain his 
free action, like the power to do any other act, is ex vi termini 
aright. Hence: 

(4) The jural liberty of the individual is limited, and limited 
only by the rights of others, i. e. of other individuals or of the 
State. 

There is always a presumption in favor of liberty, and this 
can be overcome, only by proof of the existence of some right, 
private or public, derogating from it; and the burden of proof 
is always on him who asserts the existence of such a right. 
Hence: 

(5) Such a right cannot be admitted unless a sufficient reason 
can be given for its existence. 

In determining whether such a right exists, or, in other 
words, whether restraint may in any case be rightfully imposed, 


1 Hence to speak of rights ascon- occupying the same pace at the same 
flicting —as is done by Hobbes—is_ time. 
as absurd as to speak of two bodies 
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it is an obvious principle, that an unequal or extraordinary 
restraint cannot be imposed unless the case presents some fact 
or facts which distinguish it from other cases. Or, in other 
words, restraint cannot be rightfully imposed upon any one un- 
less it may be equally imposed on all others in the same case, — 
meaning by the ‘‘ same case’’ a similarity of circumstances 
material to the question of right. For the burden of proof lies 
on him who asserts the existence of such aright, and, according 
to the hypothesis, no reason can be assigned why such a right 
should exist in one, which would not, in like case, exist in an- 
other. Hence: 

(6) The existence of right in any one, derogating from the 
liberty of another, cannot be affirmed unless it can be equally 
affirmed of all others standing in the same jural relations. Or, 
in other words, the jural liberty of all men in the same case, is 
equal. 

This is all that can be asserted with relation to the equality of 
rights of different men; for the liberty to exercise the faculties, 
necessarily implies the acquisition of unequal rights, —as e. g., 
by the acquisition of property; and hence it cannot be affirmed 
that the jural liberties or rights of men are equal in the same 
case; which is what is meant by the familiar proposition, that 
men are to be regarded as ‘‘ equal before the law.”’ 

Of the Categorical Imperative. —It is an obvious corollary 
of proposition that morality in its practical aspects, and juris- 
prudence as part of morality, must consist of general rules, ap- 
plicable to classes of cases. Or in other words, what is right or 
wrong, just or unjust, must necessarily be so in all jurally simi- 
lar cases; which is but another expression of Kant’s Categorical 
Imperative: ‘* Act as if the maxim of thy will were to become 
by thy adopting it a universal law of nature.’’ Hence: 

(7) ‘* All maxims (of conduct) shall be such only as are fit 
Sor law wniversal.”’ 

This principle applies with peculiar force to judicial decisions ; 
which operate not merely to determine the particular case before 
the court, but as precedents for future cases. More especially 
is its use efficacious in applying the Argumentum ab incon- 
venienti ; as to which it may be said, that this rule, qualified by 
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proposition 7, is to be regarded as determining the application 
of the principle of stare decisis, and that in it is to be found the 
only absolute restriction upon the courts in overruling former 
unjust or irrational decisions. 

Of Restitution or Reintegration. — These terms are synony- 
mous, each meaning the restoration of the party injured to 
the same or as favorable condition as he was in before the 
injury (Restitulio in integrum). But the former term is often 
improperly used to denote the restoring to the owner, of 
property, or other thing, of whose possession he has been 
deprived. For properly, the word refers not to the thing 
restored but to the person injured; who is to be restored to his 
former position, or made whole. The principle of Restitution — 
which is an obvious corollary from the nature of a right, may be 
thus stated: 

(8) Specific Restitution or Restitution in Specie. It is an 
obvious consequence from the nature of a right, that one who has 
been unjustly deprived of its exercise should, if practicable, be 
restored to its enjoyment. 

(9) Restitution in Value or Compensation. And it seems 
equally obvious that, where specific restitution is impracticable, 
either in whole or in part, restitution in value, or compensation 
should be rendered. 

Of the Principle of Contract: Upon the principle stated in 
the 8th and 9th propositions, rests the principle of contract, — 
i. e., of contractual obligations; which is but an application of 
it and may be stated as follows: 

(10) Where a contract or obligatory promise is violated, the 
obligee should be restored, as nearly as may be, either by resti- 
tution in specie, or by compensation, to the condition he was in 
before: the contract.} 

Observations on the Principles of the Law.—The above 
principles pervade the law in all its parts, and by them the jural 


1 This principle is, however, quali- as correct; as to which and as to the 
fied in its application by the consider- corresponding rule of the law as to 
ationjthat the judgment of the parties the measure of damages, sce Right 
to the contract as to the value of the and Law, §§ 186, et seq. 
consideration is to be ordirarily taken 
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relations of men are mainly determined. But there are other 
principles of more or less general application; and generally, it 
must be understood that the principles of Logic and of Moral 
and Political Science, when applicable, constitute a constituent 
part of the law; which is but to say that Reason, considered in 
itself as Logic, and in its appiication to the jural relations of 
men as Moral Science, is part of the law. 

Of the Rules of the Law.—It is also to be observed that in 
the Positive — or rather in the Instituted Law, there are innu- 
merable rules established by legislation or custom, and hence of 
an arbitrary or accidental nature; and that these sometimes 
run counter to the principles of the law. But the rules of the 
law are either applications of its principles, or exceptions to 
their application; and in the latter case they are to be regarded 
as applying only to cases coming within their explicit terms. 
Hence, in their application, the principles and rules of law are 
to be broadly distinguished. To the former applies the maxim: 
Quod vero contra rationem juris receptum est, not est producen- 
dum ad consequentias. Dig.1, 3, 14 cited Broom’s Leg. Max. ; 
to the latter the maxim: Ubi eadem ratio, ibi idem jus. Or, as 
the distinction is expressed by Bacon: ‘* Let reason be prolific, 
but custom sterile, that it may breed no cases. Therefore what 
is received against the reason of the law, or even where its 
reason is obscure, is not to be drawn into consequence.’’ De 
Augmentis, b. 8, c. 3, aph. 10. And to the same effect is the 
observation of Holt, C. J., in Ashby v. White, 2 Lord Raym. 
937, that the law consists ‘* not in particular instances and pre- 
cedents, but in the reason of the law.’’ 


IV. Or tHe RELATION oF JURISPRUDENCE TO THE Law. 


By Jurisprudence, it will be remembered, we mean, merely 
the Science of Rights, or of Right or Justice; and this will 
include not merely Theoretical, but also Positive Jurisprudence ; 
which is but the application of the general principles constituting 
the theory to rights of men as existing in place and time, 7. e., 
in some particular place or country, at a given period. By the 
Law, — as we here use the term — we mean simply the Instituted 
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Law, which may be defined — excluding the Law of Procedure, 
and Criminal Law —as the Doctrine of Actions. But the funda- 
mental principle of the law is, that every right shall have its 
appropriate action; and hence, it has been well said: ‘* Govern- 
ment, in principle at least, is precisely what Pascal desired: 
Justice armed with force.’’! The law, therefore (7. e. the In- 
stituted Law), is but the attempted application of the prin- 
ciples of Jurisprudence, or Right; and it follows that for 
the student, the latter is the only true law. For a concrete 
doctrine, or doctrine of practice, such as the Instituted Law, — 
which must necessarily deal with heterogeneous matters, and 
consist largely of rules in the place of principles, and must also 
necessarily abound in contradictions and exceptions, —is not 
susceptible, as a whole, of scientific definition, or treatment. 
Such doctrines, therefore, can be dealt with scientifically only, 
(as in Geometry and Mechanics), by separating from the hetero- 
geneous mass, that part which is susceptible of scientific treat- 
ment; which having regard to the Instituted Law, can be 
effected only by segregating from the rest of the law, the Doc- 
trine or Science of Rights, or of Justice. This, indeed, has been 
more or less imperfectly, effected by the Roman lawyers in their 
division of the law into the Jus Gentium or Naturale, and the 
Jus Civile. But to treat the law scientifically, it is necessary to 
go further, and in considering the former subject, to deal sepa- 
rately with the theory of the law, and its rational applications to 
circumstances of place and time, without regard to the con- 
formity of results to existing practice. For this course, the 
way is made obvious by the circumstances of our situation: 
Which is that of students, not of the Municipal Law of any 
particular State, but of the general American Law; which is a 
mere Jus Gentium, without a common Legislature or Judiciary, 
and consequently without statutes or binding judicial precedents. 
For the law, — whether regarded as the Doctrine of Rights, or, 
of Actions,—is in its essential nature a theory, and truly 
defined, a theory of right or justice. Nor, if to be regarded as 


1 Cousin, cited with numerous other authorities, “ Right and Law,” 
Smith, Sec. 12n. 
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a science, can it be otherwise conceived; for there can be 
no science of accidental and heterogeneous things. Hence, 
reverting to our original definition,' the necessity of the dis- 
tinction between Positive, and Instituted Law, and the corre- 
sponding Distinctions between Law, and Quasi Law, between 
Actions and Rights, between Just and Unjust Actions, and be- 
tween Actionable, and Non-Actionable, and Real, and Quasi 
Rights. Without this method, in the present condition of the 
law, even a tolerable mastery of it is impracticable; nor is it 
possible otherwise to reconcile the apparently hopeless antinomy 
presented by the co-existence in the law of its rational, with its 
accidental and arbitrary elements. But with it, this antinomy — 
with the solution of which jurists and philosophers have been 
struggling from the beginning of history — disappears; and 
thus the law may be treated as a science, and its principles, and 
their general applications, expounded in the scientific form, and 
made cognoscible to the student; and thus the otherwise insur- 
mountable obstacles now existing to an intelligent study of the 
Law may be removed. For under the view now so generally 
prevailing, that the Law consists only of judicial precedents and 
statutes, it is demonstrable, not only that the very entrance to 
the law is barred to the student, but that the knowledge of the 
most learned lawyer, will, when compared with the ever grow- 
ing mass, be found, at the end of each year, to be proportion- 
ately less. Let us then, as students, recognize the great truth, 
received by tradition from the elders, that the Law (or at least, 
the Substantive Law), ‘‘is nothing else but reason.’’ And as 
practitioners, let us (with Ashurst, J., in Pasley v. Freeman, 3 
T. R. 62), ‘* have so great a veneration for the law as to sup- 
pose that nothing can be Jaw which is not founded in common 
sense or common honesty.’’ Or if, with reluctance, we some- 
times find something called law so established for the time being 
that we cannot disregard it, let us, emulating Galileo, still (at 
least to ourselves) assert the right, and regard the false prin- 
ciple only as quasi law; to which perforce, we may be com- 
pelled, for the time being, to give in our adhesion, but which, we 


1 Am. Law Rev., Jan.-Feb., 1904. 
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may confidently hope, time will, sooner or later, rectify. Thus, 
and in no other way, may we remove the reproach to the pro- 
fession, with which the judicious Burke — in one of the pass- 
ages cited in the title to this essay — felt himself constrained to 
qualify his magnificent, but just eulogium on our art. 


Georee H. Smita. 
Los ANGELES, CALIFORNIA. 
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NOTES ON INTERNATIONAL LAW. 


Kwniaz Potemxin Incipent. — Credit should be given to the Rouman- 
ian authorities for their promptitude and judgment in dealing with the 
novel situation created by the visit of the mutinous Russian man-of- 
war, Kniaz Potemkin, to the neutral port of Constanza. After refus- 
ing to furnish either provisions or coal to the ship, the port officials in- 
timated that the seamen, if landed, would be regarded only as foreign 
deserters. Liberty was promised on condition that they would disarm 
and surrender the ship, an alternative which the crew accepted. After 
flying the Roumanian flag for twenty-four hours the ship was handed 
over to the Russian fleet in pursuit of it. In commenting upon the in- 
cident, the Law Magazine and Review, in its August number, says: 
‘* It is, therefore, no longer necessary to consider the obligations and 
rights of neutrals, whether governments or individuals, towards a war- 
ship in the hands of mutineers, unless the example of this ship is fol- 
lowed by other units or a whole squadron. No doubt, following the 
precedents established by the revolution in the Spanish Fleet at Car- 
thagena, in 1873, and the views expressed in the Huascar Case, 1877, 
in view of the declaration made by the crew of the Kniaz Potemkin that 
they were at war with Russia only so long as they committed no vio- 
lence against ships or property other than those of their own coun- 
try, no neutral power would have interfered with her or treated her as 
a pirate. Indeed, as long as she flew the Russian flag and no intima- 
tion was given by the Russian government that she was other than a 
Russian public ship, other powers could not treat her status as other- 
wise. The action of the Roumanian government was strictly within 
their rights:and did not infringe Russian susceptibilities.’’ 


Norway anp SwepeN. — When individual national feeling between 
states is strong enough to prevent their coalescence it is well, perhaps, 
for them to dissolve such artificial unions as that which bound Norway 
to Sweden, or that which bound Holland to Belgium. Each was a 
part of the general scheme of rearrangement established by the leading 
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European powers at the close of the Napoleonic era. Norway, after 
being united to Demark up to 1814, was really forced into union with 
Sweden not only by the pressure of that state but also by that of the 
British fleet blockading the Norwegian ports, a proceeding strongly 
condemned by such authorities as Lord Grenville and Sir James Mack- 
intosh. Such was the real background to the Act of Union which 
declared that ‘‘ the peoples of Scandinavia were happily united by a 
new political tie, which had been formed not by force of arms but by 
conviction, which can and ought only to be maintained by mutual recog- 
nition of the legitimate rights of the peoples for the maintenance of their 
common throne.’’ The justification given by those who brought about 
the union under the coverjof such a declaration was that it was ‘‘part of 
the provisions of a general treaty of peace, which had for its object 
the re-establishment and pacification of Europe.’’ If censure must be 
bestowed upon the methods through which the union was brought 
about, certainly nothing but praise is due to the terms of the agree- 
ment for dissolution framed by the delegates of Norway and 
Sweden at the Conference of Karlstad, which provided for 
a neutral zone between the two countries, within which all 
existing fortifications are to be dismantled under the supervision of a 
foreign officer nominated by each party and a third chosen by them 
jointly, or failing them, by the Swiss President, for equality of access 
and commerce between the two countries; for the common use of the 
waterways and the maintenance of the grazing rights of the Lapps; 
and for the submission to The Hague Tribunal of all disputes between 
the two nations which do not affect the independence, integrity, or 
vital interest of either. Leave is given to that Tribunal to declare, 
in case of dispute, whether the particular dispute comes within the 
exception or not, the subject of the present controversy being expressly 
excluded from that provision. The high appreciation thus manifested 
of the value of arbitration is in perfect keeping with the record of the 
King of Sweden who has acted as an international judge in contro- 
versies between other nations, and also with that of Norway whicb has 
worked in the same direction since 1814, when she recovered the man- 
agement of her own affairs. In 1852 Norway proposed a reference to 
arbitration which Russia refused when questions arose between them 
of breaches of boundaries in Finmark by the nomad Lapps; in 1868 
she concluded a treaty with Siam, referring to arbitration differences 
which could not be settled by diplomatic means; and in 1890 the Stor- 
thing addressed the King in favor of negotiation with foreign states 
for obligatory arbitration treaties in disputes between them and Nor- 
way. It is not, therefore, strange that Mr. Nobel, although himself a 
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Swede, should have selected the Norwegian Storthing to choose the 

recipient of the special annual prize to be given to the ‘‘ person who 

shall have most or best promoted the fraternity of nations and the 

abolition or diminution of standing armies, and the formation and 
increase of Peace Congresses.”’ 


Lrvitation OF BELLIGERENT Rieats. —In the Conference of the 
International Law Association at Christiania, last September, were dis- 
cussed the subjects of contraband, various points in the law of neutrality 
and the laws of war, and the question whether prize courts should be 
made international in composition. The various suggestions and criti- 
cisms thus elicited will furnish valuable materials, no doubt, for the use 
of the second Hague Conference when it shall assemble. The meeting 
approved the striking proposal made by Mr. Douglas Owen that the 
right of belligerentsto interfere with neutral mail and passenger steamers 
by search of possible contraband, should be superseded by the state 
to which those ships belong undertaking, by preventive legislation, that 
they shall not be carriers of contrabaud. As an illustration it may be 
said that the British proclamation of neutrality at the beginning of a war 
in which Great Britain is not a party should, instead of being a theo- 
retical prohibition of trade in contraband, be a penal statute with civil 
rights of action for loss caused by breach of it. The question whether 
prize courts should be international in composition received a good deal 
of attention and the support in principle of M. M. de Loval and Marais 
and M. Boye of Christiania, while a paper by Mr. Pawley Bate brought 
the plan down to practical considerations. A proposal that prize courts 
of first instance should be composed of belligerent and neutral repre- 
sentatives in equal numbers was superseded by another in favor of an 
international prize court of appeal only, to be set up by each belligerent 
at the outset of a war, the belligerent to have two representatives and 
neutrals three, which was carried at the meeting in 1888, by votes of 
members from the lesser states against those of the larger states such 
as Germany, France, and Great Britain. Mr. Bate’s idea was to utilize 
The Hague Tribunal for this purpose, and to frame a general prize 
code which it would be the duty of such a court to apply, a code 
regulating procedure together with such questions as are involved in 
the onus of proof of neutral or belligerent conduct. The dominant 
idea was that all such questions should be solved by one uniform law 
to be enforced either by The Hague Tribunal or some other made in 
its likeness. 
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Aw American BRANCH OF THE INTERNATIONAL Law AssocraTION. — 
During the Eleventh Annual Lake Mohonk Conference on International 
Arbitration a special meeting was held which was presided over by 
Hon. Oscar Straus, formeriy minister to Constantinople, whose primary 
ebject seems to have been the founding of a periodical to be printed in 
this country and devoted exclusively to international law. A com- 
mittee on organization was appointed, headed by the Hon. David J. 
Brewer, and including Judge Gray, Mr. Shiras, Hon. John W. Foster, 
Hon. Andrew D. White and many other noted American jurists. 
During the early days of December a second meeting was held at the 
residence of Mr. Straus in New York City to organize more perfectly 
what is to be known as the American International Law Association 
which will endeavor to spread a greater knowledge of the principles of 
international law that this government is bound to observe in its foreign 
relations, and to establish a periodical exclusively devoted to the dis- 
cussion of the problems that arise in international relations. Mr. 
Straus pointed out that on several disputed matters of international 
law the American position is somewhat different from that of other 
nations. Thus on the questions of contraband of war and the neu- 
trality of enemy's goods while at sea American jurists have taken up a 
somewhat broader theory than taat of other countries. Those who 
stand at the head of the new organization have the power to make it an 
organ of opinion whose influence may be felt throughout the world. 


Conrtict or Laws. — The recent English case of Bates v. Bates in- 
volving a problem of jurisdiction in divorce which arose out of several 
changes of domicil should be interesting here. It is thus stated in the 
August number of The Law Magazine and Review: ‘‘ A woman mar- 
ried in England a man domiciled there, who afterwards sued for a 
divorce here and failed. He then took up his residence in the United 
States and acquired a domicil there. The wife, after the divorce pro- 
ceedings here, lived in this country for a time, then went to the United 
States and got a divorce there from her husband on the ground of his 
adultery (not a ground of divorce by our law). She then returned to 
England with another man who was cognizant of all the proceedings- 
and went out with him to the United States and married him there, and 
they then lived together in England. Divorce proceedings were after- 
wards taken between these latter persons in England, and it was held 
that the American divorce was valid, there being no such want of 
domicil or residence shown by the wife (petitioner) in the American 
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divorce proceedings as ousted the jurisdiction of the American court, 
and as the former husband’s domicil was American, it was immaterial 
that the divorce went on a ground not valid by English law. Farther, 
the fact that the English proceedings were not disclosed to the American 
court was treated as not affecting the validity of its jurisdiction, 
though it might go the merits of the case: and the court decided that 
it would not be justified on this ground only in refusing to recognize a 
decree on which both parties had acted; and both parties being in the 
eye of English law domiciled here, they should not be compelled to 
resort to America to have the validity of their marriage tried in that 
country merely because it had been celebrated there.’’ 
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Tae American Law Review.—Forty years ago, in the year 1866, 
this Review was founded and first issued. The first editors were John 
C. Ropes and John C. Gray, who had editorial charge of it for three 
years or more during which time the first four volumes appeared. 
Then Oliver Wendell Holmes, Jr., and Arthur G. Sedgwick edited it 
for three years during which time were issued volumes 5, 6, and 7. 
They were succeeded as editors by Moorfield Storey and Samuel Hoar, 
who issued volumes 8 to 14 inclusive; and they were succeeded by 
Charles E. Grinnell, who edited volumes 15 and 16. Believing that 
many of the present generation of the readers of the Review would be 
interested to know something of its early editors, we propose in some 
numbers of the Review this year to include portraits of them and short 
sketches of their lives. In the present number will be found a portrait 
of Mr. Ropes and an outline sketch of his life. 

John Codman Ropes was born April 28, 1836, in St. Petersburg, 
where his father, a prominent Boston merchant, tempurarily resided for 
a time caring for the business interests of his firm. With his family he 
returned to Boston in a few years, where his son, John Codman, was 
prepared for Harvard College, from which he was graduated in 1857, 
and from Harvard Law School in 1861. In the same year he was 
admitted to the bar. In 1865 he became formally associated in practice 
with his friend John C. Gray, Jr. In 1878 William Caleb Loring, now 
a Justice of the Supreme Judicial Court of Massachusetts, joined the 
firm, the style of which became Ropes, Gray and Loring and so con- 
tinued till Mr. Loring received his appointment as Justice of the 
Supreme Judicial Court of Massachusetts in 1899. For a time Mr. 
Ropes was Assistant District Attorney of the United States for the Dis- 
trict of Massachusetts under George S. Hillard. 

Mr. Ropes had always been a student of military affairs, and the Civil 
War, in which he could take no direct part by reason of bodily infirm- 
ity, was of profound interest tohim. He contributed articles to several 
periodicals on the different campaigns of this war and also on Napoleon’s 
campaigns. In 1885 appeared his volume on The First Napoleon and 
in 1893 his work on The Campaign of Waterloo, with a valuable atlas. 
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In the latter year he was induced to undertake the task of reviewing 
the Civil War from the standpoint of military criticism, a task which 
occupied him during the rest of bis life. He was able to complete only 
two volumes, covering about one-half of the period of the war, which 
were published in 1895 under the title of The Story of the Civil War. 

Mr. Ropes died October 28, 1899, universally beloved by all who 
knew him, and everywhere highly esteemed for his eminent abilities. 

He was the founder and builder of the Military Historical Society of 
Massachusetts. He was also a member of the Massachusetts Historical 
Society; and at a meeting held soon after his death tributes to him 
were pronounced by its president, Charles Francis Adams, and by mem- 
bers of the Society, one of whom, Solomon Lincoln, referring to the fact 
that Mr. Ropes and Mr. Gray were the first editors of the AMERICAN 
Law Review, said: ‘‘ They laid its foundation so firmly that it still 
endures.”’ 

A good portrait of Mr. Ropes appears in this number, and a portrait 
of Professor Gray will appear in the next number of the Review. 


Tue Vicrous System or AN Ecective Jupicirary. — We commend the 
remarks of the editor of The American Lawyer relating to the system 
of choosing judges by popular election which in general means appoint- 
ment by a party boss for political reasons. The evils of the system 
are much less in New York than in many States where the terms of 
service are much shorter. We quote: — 

‘* New York’s chief Boss Buster, District Attorney William Travers 
Jerome, is credited with entertaining views not very flattering to those 
exalted gentlemen, the judges of the Empire State. At arecent dinner 
of the City Club his attack is said to have been exceedingly bitter, 
though a careful reading so far as it is reported in the press, leads us to 
the belief that it was not so much an assault upon the judges themselves 
as upon the system by which they are chosen. A great deal can be 
said in favor of the Massachusetts and United States idea of tenure for 
life. It is certainly not conducive to respect when we behold New 
York judges whose terms are about to expire standing hat in hand 
before the political boss begging renomination. Sometimes this is 
granted, not, however, on the ground that his Honor has worthily 
filled his high office, but for the reason that his acts have been accept- 
able to the powers that be. Sometimes the petitioner is turned away 
empty handed. A few years ago we had an illustration of this, when 
a judge of unimpeachable conduct and ability was not given a second 
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term, for the admitted reason that he had refused to appoint a political 
heeler as court officer. The inherent vice of the system is that whether 
we have good judges or bad judges depends purely and simply on the 
will of the man who bappens to be in control of the party. Of course 
where the candidate is notoriously unfit, the Bar Association of New 
Yark City will meet and pass a few resolutions announcing that it does 
not favor his election.’’ 


According to the newspapers Mr. Jerome spoke on this subject as 
follows :— 


‘* But, most important of all, is to doaway with an elective judiciary. I anr 
a lawyer and was trained to come to my profession with a degree of reverence 
for the judiciary. But I want to say that, with few exceptions, I not only have 
no reverence for the Supreme Court judges of this department, but have not. 
even common ordinary respect for them. The cowardice of the bar, my own 
profession, is responsible in large measure for the character of the judges who 
sit in this department. The young man who dares raise his voice against the: 
system is called acrank. It will be a long time before the burning sense of 
shame gets out of my heart when I find judges going bareheaded to a coarse, 
vulgar man like Murphy and begging to be nominated for places on the bench. 
No man need be a judge unless he wants to, and we ought especially to think 
of this condition now, because of a shadow of scandal which hovers over the 
Supreme Court bench of this city to-day. Judges should be set apart as priests 
are set apart. Look at your judges here to-day! Lookat’em! What do you 
think of them, when men have to go to Good Ground and ask a man like 
Murphy to renominate a good man like Ingraham? In Massachusetts, where 
they have life judges and where they are appointed, you will hear a group of 
lawyers say they don’t want to bring a certain case before certain judges 
because of a certain Jegal slant in their opinion. In this city you will hear 
lawyers who ubject to bring cases before judges because they are close to this 
or that political leader, or to this or that commercial interest. Perhaps I ought 
not to talk this way, but I feel bitter about this, and shall continue my warfare 
on the system. Next year several Supreme Court judges are to be elected in 
this department. Have the members of the bar discussed who they shall be? 
The politicians have, and some of the mare already slated for the places. 
There is more than one man on the bench to-day who is close, too close, to 
commercial interests.’’ 


TriaL By Jury 1x Encianp. — Trial by jury is supposed to have its 
root fixed as deep down in the British Constitution as anything which 
could be named; and yet itis a fact, becoming nowso much in evidence 
that it has formed the subject of recent observations in the legal press, 
that trial by jury is falling yearly into neglect among the litigants in 
our courts. Without recounting the statistics which our legal con- 
temporaries have adduced, we may recall to our readers’ notice the 
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fact that, alike in the High Court and in the County Courts, where, 
unlike Criminal Courts, juries are optional, jurors are becoming less 
and less used for the trial of actions. In the County Courts only an in- 
finitesimal proportion of the actions is so tried — though a small relative 
number is, of course, not to be wondered at in view of the nature of 
County Court business; but when we find fewer and fewer actions tried 
without a jury in the King’s Bench Division, the significance of the 
decline becomes great, and perhaps still more marked when we see the 
great disfavor in which jury trials are evidently held in the Divorce 
Court, with its quasi-criminal subject-matter. If the unfortunate liti- 
gants in that Court increasingly prefer a tribunal consisting of a judge 
only, it may well be argued that the jury system has fallen into dispute, 
and would be abandoned even in the Criminal Courts if our legal pro- 
cedure permitted of such abandonment. — The Standard, London. 


‘Tae Decrantnc Porvtarity or Triat By Jury, says the Law Times, 
is to be gathered from the County Court returns, where, out of 890,908 
actions that were determined in 1904, only 878 were tried by juries, 
seems to point to a distinct decline in the jealous veneration for the 
system of trial by jury as the fairest system of trial ever known which 
has for centuries been an incalculable advuatage as an instrument of 
national education. 


JURIE8s AND Rartway Companies. — For seventy years railway com- 
panies have been considered fair game for the attacks of unscrupulous 
persons ready to invoke the aid of the law in order to extort money by 
unfair means. Jurymen, who hold the scales of justice with so much 
fairness between man and man, act very differently when the question 
is between man and company. Hence the courts of justice are made 
engines for forcing money out of railway companies by many persons 
of very varying degrees of moral obliquity. Every day we hear of the 
case of the man who has really received some slight injury through the 
negligence of a company, but who unconscientiously aggregates his 
damages in the most extravagant way. Then there is the man who has 
been hurt by his own negligence, but who trusts to the well established 
bias of juries in grasping at any shadow of an excuse for charging the 
company with negligence. Hundreds of such claims are settled by the 
companies in full knowledge of their unfairness, for the chance of a 
verdict in their favor is generally small and even if they win they often 
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get no costs out of a defeated plaintiff, so that a victory may be more 
expensive than a moderate settlement. The law reports teem with 
cases in which railway companies have tried in vain to get verdicts set 
aside which have been found against them on the flimsiest evidence of 
negligence. Where there was the slightest evidence of negligence 
proper to have been left to the jury, the judges have usually, and quite 
properly, refused to interfere, for as long as trial by jury exists, find- 
ings of fact by a jury must not lightly be disturbed. But there is 
another class of claim against railway companies of which we have an 
example every now and then, though they are comparatively rare. 
These are cases where the plaintiff has been injured in some way, but 
not by any kind of fault on the part of the company, as he well knows. 
One of the most astounding cases of the sortever heard in the courts of 
this country was tried recently at the Cardiff Assizes. The plaintiff had 
undoubtedly lost both feet through being run over by a train. His case 
was that he had fallen out of a train through the door not being prop- 
erly fastened, and had then been run over by another train. The 
company, however, set up the startling defense that he had never been 
in the train from which he had fallen, but had deliberately placed his 
legs on the rail and allowed atrain to take off his feet in order to get 
money from insurance companies and heavy damages from the com- 
pany. Such defense could not succeed unless supported by overwhelm- 
ingly strong evidence. Not only had the company to contend with the 
ordinary bias of a jury in favor of the injured individual, but they had 
to put forward a story utterly improbable on the face of it. Neverthe- 
less, after one jury had disagreed, a second jury found a verdict in 
favor of the company. Probably this case is unique. The inflexible 
determination of such a man is almost inconceivable. But, having had 
the courage to perform such a deed, perhaps the most surprising thing 
of all is that he failed in his purpose. — The Solicitors’ Jowrnal (Lon- 
don), Dec. 23, 1905, p. 121. 


Jurors as Jup@gs or THE Law —WorK FOR THE Bar Associ- 
ation. — The Illinois statutes make the jurors in a criminal case judges 
of the law as well as of the facts. The jurors know no law, while the 
judge, presumably, knows a little, nevertheless «yare not bound by 
the law laid down and given them by him. The Supreme Court has 
said it. If ajury in a criminal! case returns a verdict of acquittal, 
though the law makes the commission of certain acts a crime, and the 
evidence satisfies any person of ordinary intelligence that the acts were 
committed, what shall the judge do? 


88 40 AMERICAN LAW REVIEW. 


He knows that the statute has clothed the jurors with knowledge 
equal, if not a little superior, to his own. He believes the verdict to 
be wrong, but the twelve learned men in the jury box are of a differ- 
ent opinion. It is permissible for him, when he thinks ignorance, 
prejudice or passion on the part of the jury is responsible for what 
seems to him an erroneous verdict of acquittal, to express mildly his 
surprise and regret. He has no more right to vituperate jurors whom 
the statutes have made his peers in learning than a chief justice has to 
abuse colleagues who unanimously disagree with him. 

It is otherwise in a court where the jury is supreme as to facts only, 
and must take its law from the court. There, if certain facts which 
constitute a crime are proved and the jury is directed to return a ver- 
dict of guilty, it ought to return one. If it should be contumacious 
and defy the judge he may properly give its members a tongue lashing. 
They almost invariably deserve it. 

The Chicago Bar Association has not attempted to restrict’ judicial 
rights by its resolution condemning the practice of censuring juries in 
criminal cases from the bench. Why did not the Bar Association, in- 
stead of attacking the one of the incidental and infrequent abuses 
connected with the administration of criminal law in this city, attempt 
to go to the root of the matter? It could have put on record its belief 
that jurors should not be judges of the law in criminal cases — unless, 
indeed, its members are of the opinion that the judges who sit in the 
Criminal Court know no more law than twelve men drawn at random 
from the body of the community. That may happen occasionally. 

The Bar Association could with propriety have censured Supreme 
Court rulings which have made the examination of veniremen a pro- 
tracted farce. A process of selecting jurors which lawyers who are 
not the professional defenders of criminals must deplore and condemn 
is largely responsible for wrongful verdicts. That process fills the jury 
box with men of approved ignorance and stupidity, and the statutes 
make them judges of the law. 

Is not there something in this condition of things more deserving of 
the attention of the Bar Association than the angry and improper lec- 
ture bestowed by a judge on a refractory jury? There is an abun- 
dance of work for the association unless it be of the opinion that the 
administration of criminal law in Chicago is incapable of improve- 
ment. Its members cannot read the proceedings in the Gilhooley trial 
and believe that.—Chicago Tribune. 

We cannot refrain from expressing our wonder how it happens under 
such a system that any criminal is ever punished. A criminal found 
guilty must be a very unpopular man; one who dces not belong to a 
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labor union, or a church; one absolutely friendless, or he would man- 
age to have a friend on the jury. If all the criminals, present and 
prospective, were to hold a convention to frame a criminal code they 
would not omit a provision that the jurors should be the judges of the 
law as well as of the facts. It is difficult enough to punish crime in a 
community whose laws allow the judges to comment freely upon the 
evidence and to instruct the jurors as to the law. Without these 
functions the judge becomes merely a moderator presiding over a town 
meeting; a town meeting with the best citizens left out, and the worst 
not always excluded. 

Since writing the foregoing comments we have seen the comments of 
the editor of Law Notes upon the action of the Chicago Bar Association 
which are commendable though he might properly have made them 
more severe. 

‘* We venture to say that the members of the Association who ad- 
vocated this resolution had never undergone the experience of presid- 
ing in a criminal court, and of having their tempers sorely tried and 
their sense of justice outraged at the sight of a guilty defendant walk- 
ing calmly out of the court room before their very eyes with a clean 
bill of health granted by a dishonest or ignorant jury. Had such ex- 
perience been theirs they would surely have refrained, out of pure 
charity at least, from attempting to close the only outlet for his feelings 
which an upright, intelligent judge has under such circumstances. 
Much less would they have failed to realize the necessity that there be 
a power existing somewhere to act as acurb or check to the independ- 
ence of jurors in criminal cases, an independence which is slowly but 
surely developing into unbridled license. It should be remembered 
that in civil cases there is a remedy for animproper verdict. The court 
may generally set the same aside and grant a new trial. In criminal 
cases, however, except in a very few jurisdictions where the State may 
take an appeal, a verdict of acquittal, no matter how much of a trav- 
esty upon justice it may be, is final, and the court is powerless to right 
the wrong. ‘The most that can be done is for the court to censure 
severely the jurors for their thwarting of the ends of justice, and such 
censure, we believe, is not only perfectly proper but even necessary to 
the end that recurrence of similar happenings may, if possible, be 
prevented.”’ 


Compromise Verpicts. — Mr. Justice Jelf uas found occasion in an 
action against the London Road Car Company to warn jurymen against 
the tendency to reach a verdict by compromise. ‘‘ If one of you,’’ said 
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the learned judge in addressing the jury, ‘‘ is of opinion that the com- 
pany is not liable and another that it is a case for heavy damages, do 
not settle the matter by awarding small damages. Such a practice, 
if resorted to by juries, would be disastrous to the administration of 
justice.’’ That the practice does exist cannot be denied. Here, 
for instance, are the concluding words of the Times report of another 
action for personal injuries before the Lord Chief Justice three days 
later: ‘* After a considerable amount of conflicting evidence as to the 
way in which the accident happened, the jury, having considered the 
matter for an hour, sent to inquire whether the parties would accept a 
verdict of the majority. The parties did not agree to this course, and 
shortly afterwards the jury came into court with a verdict for the 
plaintiff for 450 pounds.”’ 

Some, no doubt, will be inclined to think that the interests of justice 
are better served by a compromise in the jury-box than by a disagree- 
ment. That was the abortive result of the action in which Mr. Justice 
Jelf gave his warning — an action, by the way, in which, a former jury 
having decided in the plaintiff’s favor, the Court of Appeal had ordered 
a new trial. Surely, however, nobody can pretend that it is a satis- 
factory thing that a juror who is not convinced of the justice of a 
plaintiff’s claim should agree to surrender his own opinion if his fellow- 
jurors consent to reduce the damages they are prepared to give. It is 
opposed to the principle of unanimity in our system of trial by jury, 
and is calculated to weaken the feeling of conscientiousness with which 
the individual juror should discharge his duties. The disagreement of 
the jury may, no doubt, be serious hardship upon the parties, but the 
surrender of conscientious opinions by dissentient jurymen is fraught 
with great mischief to the administration of justice as a whole. For 
the tendency to compromise in the jury-box, so far as it exists, judges 
themselves are somewhat to blame. The dissentient juror has some- 
times received but scant courtesy at their hands. ‘I hope you have 
made enough a fool of yourself. Now you can go,’’ were the words 
which Mr. Justice Ridley deemed it proper to address to a dissentient 
juryman in a recent libel case at Exeter. If the necessity for unanim- 
ity works injustice, the remedy is simple —they who hold that view 
should openly seek its abolition. — The Law Journal (London), Dee. 2, 
1905, page 815. 


Tur Love ov WEALTH AND THE Posiic Service. — At the session 
of the American Economic Association at Baltimore, December 27, 
1905, Professor F. W. Taussig of Harvard University, as president of 
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the Association, delivered an address on this subject, a part of which 
we quote. He said:— 


Is it conceivable that he who directs an industrial enterprise with success 
and thereby gains a fortune, may be induced to labor with equal zeal and 
efficiency in public business? Can the love of distinction and the passion for 
domination not be satisfied in other ways than ihose we are now familiar with? 
Can the great capacities of the captain of industry be turned directly and un- 
questionably to the general good? It is probable that as long as human 
nature remains such as we know it, private ownership and management of 
capital will conduce most to the efficient and progressive conduct of produc- 
tion, and that the sphere of public management, whils large absolutely, will be 
limited in range and extent as compared with the accepted and dominant 
régime of private property. Nevertheless, there is obvious play for the love 
of distioction in public affairs, aud this not only in political affairs as com- 
monly thought of, but in those industrial problems which are coming to be 
more and more interwoven with political affairs. Given opportunity for the 
exercise of these gifts of leadership, and the leaders of the right stamp will 
not be lacking. 

Let us iook at some of the peculiarities of the political machinery of our 
own country. Its familiar characteristic is the system of checks and bal- 
ances. Throughout we fiod the same interwoven authority, the same divided 
responsibility, the same checks to any steady sweep of power. The conse- 
quences are obvious and too familiar. Managing ability such as the posts 
demand, can be found in plenty. But the conditions of the service do not 
call it forth. The established tradition in our American life is that the cap- 
tain of industry has no ambition and finds no opportunity in public life. The 
system of checks and balances is thus a strong factor in preventing the most 
needed abilities from being exercised in the public service. But it is not 
the only factor, possibly not the most important one. The elemental instincts 
of democracy are themselves obstacles to the best working of democracy. 
Jealousy of the executive has its roots deep in the every-day prepossessions 
of the average man. There is always an uneasy fear of getting away from 
the people.’ Hence the predominance of elected officials, the confusing mal- 
tiplicity of elections, the helplessness of the voter in face of an endless list 
of unknown candidates for office — and so the necessity of party organiza- 
tion to give a clue and meaning to the whole, and the natural evolution of 
the boss. 

Let us turn then in conclusion to the special problems of democracy. First, 
as to the problems of intelligence. The best hope for improving the machin- 
ery of government lies in lengthening the terms of service for the adminis- 
trative officers; in reducing the number of elected officials, and enlarging the 
appointing power; in simplifying the machinery of municipal and State govern- 
ment, perhaps of the national government as well. All this involves an abro- 
gation of power by the voter. He must consent to keep hands off — if not 
forever, at least for long periods at atime. Only by some such change will it 
be possible to enlist and hold in public service men of the needed capacity. 
There is abundant evidence that our political system is improving in this direc- 
tion. 
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But one problem is also in large part a question of character. Are we sure 
that corraption and favoritism will be rejected when they are known? This 
is indeed in no small degree a question of intelligence — whether corrupting 
will be recognized as such, and gains for a particular class be seen to con- 
flict with the general welfare. Mainly, however, itis a question of character. 
Their right disposal depends on the diffusion of the fundamental virtues. 
This, after all, is the crux of our political and social problems. Unless the 
stuff of the people be sound, our scheming and teaching will be vain. All 
the study of political science and constitutional law and comparative admin- 
istration, or economics and finance and industrial organization, avails nothing 
unless the public really wishes better government. The American people 
have undergone great changes in the last fifty years, yet I believe that the 
heart of the people is sound, and thit democracy will emerge successfully 
from the difficulties of adjustment to the new conditions. 


Tse Cuicaco Teamsters’ Strike — A Stoupy in InpustrRiaL Democ- 
racy. — This is the title of an able and interesting article in The 
Journal of Political Economy for September, 1905, by John Cummings, 
of the University of Chicago, from which we quote a few disconnected 
passages. 

It is the extreme democracy of unionism in Chicago which lends sig- 
nificance to this particular wrecking project. The events are the work- 
ings of industrial democracy, firmly and completely established in the 
community, more or less involving all local trade organizations. The 
strike is the supreme achievement of that democracy in one great trade, 
and it must be conceded that democracy has here uncovered an ex- 
tremely menacing character, displaying venality and incompetency 
enthroned, blatant, and powerful to inflict injury. 


Sir Henry Maine, writing upon popular government, in a passage 


wonderful for its evidence of intuitive judgment, observes that 
‘* popular government, especially as it approaches the democratic form, 
will tax to the utmost all the political sagacity and statesmanship of the 
world to keep it from misfortune.’’ If this is true in the political 
field — and who can doubt the evidence here, which is found in the 
widespread misfortunes into which democracy has, in fact, fallen on 
every hand for the want of this sagacity and statesmanship — if true of 
our political organization, it is even truer of industrial democracy or 
trade unionism that it is to-day taxing to the utmost the qualities of 
union leadership and integrity. Certainly it is a matter of grave import 
to the workingman that those qualities should be found wanting 
throughout whole range of the industrial field. * * * 

In the first few days the issues were clearly defined: the number of 
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men out on strike was absurdly disproportionate to the menace of wide- 
spread industrial paralysis; there was no question of wages, or hours, 
or conditions of labor; the teamsters preferred no grievance on their 
account, or on that of any other group of workers in the community ; 
it was not a question of securing reinstatement of nineteen tailors. 
At no time have the employers interested themselves in the cause of the 
trouble at the Ward establishment. The merchants, manufacturers, 
and express companies were fighting the teamsters on an entirely in- 
dependent issue; namely, the right of the union to draw its cordon of* 
pickets around an industrial establishment, and to declare a boycott for 

any cause whatever. In so far as one may assume any sincere motive 

other than that of levying blackmail upon the business community in 

general, and incidentally upon a humble fraternal order of garment 

workers, it is to be found in the determination to establish this right to 

boycott as a union principle. As if to emphasize this single issue and 

establish the principle of unionism unmistakably, the teamsters seem to 
have sought an occasion for declaring a boycott which was confessedly 

trivial and trumped up. The fight was made to determine the power 

of an irresponsible organization to put an embargo upon the city’s 

commerce, incidentally involving violation of contracts for all con- 

cerned — for the teamsters who were working under agreements not to 

engage in sympathetic strikes, and for the merchants, manufacturers and 

teaming companies, who were under obligations to deliver merchandise. 
On this point the criminal code of the State appears quite unambigu- 
ous in declaring such action to be criminal conspiracy. * * * 
Ordinarily, considerable uncertainty might be left as to the motives 
actuating the men who organized such an attack upon the community. 
Motives are ordinarily hidden and to be inferred indirectly from the 
course of events; that is especially apt to be true where one is dealing 
with a criminal class, or group, or ring. But no uncertainty attaches 
to the motives of the recent strike. There has probably never been an 
instance where venality, brutality, and corruption have been so un- 
blushingly admitted and condoned. It is this aspect which makes any 
discussion of the economic phases seem trivial. It is an extraordinary 
fact that every other motive, including personal revenge, business 
rivalry, political intrigue to stop off municipal ownership, bribery, and 
blackmail — every other motive except consideration of the honest and 
hard-working teamster, has been asserted. No one has had the hardi- 
hood to say that the welfare of the teamster, or of the garment worker, 
or of the public, has been at any time a serious consideration. Organ- 
ization of iabor into trades unions is ordinarily assumed to be a normal 
reaction upon our present industrial order. Industry must be de- 
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mocratized ; that is conceived to be the condition of any amelioration 
of the wage-earner, In the light of these high motives of brother- 
hood and fellowship, how ghastly appears the experience of the recent 
strike, bearing the stamp of venality and crime: Le Tocquevill long 
ago noted the willingness of democratic communities to endure 
‘* poverty, servitude, and barbarism’’ in the name of equality. The 
wage-earner to-day, at least in certain trades and in certain localities, 
is bearing that yoke in the name of industrial democracy. The teamsters’ 
strike is a modern instance of the failure of that democracy. * * * 
In their trade, the teamsters had achieved democracy. That, however, 
is the simplest of social achievements, whether in politics or in 
industry. The mob has only to assemble, and its supreme power is 
established. The mob rioting is democracy, after its kind; it is the 
democracy of the mob; given the mobbish character, and no other kind 
of democracy is possible. In Chicago the teamsters’ democracy was 
one which chose corrupt men for leaders, and which has chosen to 
continue these men in power. Already, the process of degeneration 
and disintegration is in evidence. ‘These organizations are becoming 
less and less competent to act. * * * One naturally seeks for an 
explanation of the cynicism and criminality which characterizes trade 
unionism in certain communities and trades to-day. To a considerable 
extent, it is to be accounted for in the wide dissemination of false 
economic doctrines. The wage-earner is taught that he and his 
fellows are, in some inexplicable manner, the victims of exploitation 
and robbery, committed in the name of that awful bogie, capitalism. 
Under this system, it is asserted, somehow economic principles and laws 
miscarry. No one gets his just reward for labor. A man’s earnings 
cease to bear any relation to his economic service. ‘They are what he 
can seize upon, spoils wrested by force from an exploiting bourgeoisie. 
The way to advance one’s economic well-being is, therefore, not by 
rendering economic service, but by engaging in this unholy game of 
exploitation. This deluding philosophy plays into the hands of un- 
scrupulous men, and a Chicago teamsters’ strike is a natural 
consequence. 


Copyricnut 1n Letrers. — A curious question came before the Chan- 
cery Division of the High Court of England in regard to the copyright 
of some letters written by Charles Lamb about a hundred years ago. 
The letters were found in an old box in possession of Mr. and Mrs. 
Steeds, the latter before her marriage being a Miss Lloyd. In 1859 
Messrs. Smith, Elder & Co. purchased from Mr. and Mrs. Steeds the 
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exclusive right to publish these letters, sixteen in number, for 250 
pounds and did publish them in a book called Charles Lamb and the 
Lloyds. The letters were loaned to the publishers who afterwards re- 
turned them to Mr. and Mrs. Steeds. In 1902 J. M. Dent & Co. ap- 
plied to Smith, Elder & Co. for permission to publish these letters, 
which was refused. In the following year J. M. Dent & Co. having 
heard of the existence of the original letters, bought the sixteen together 
with others from Mr. and Mrs. Steeds for 250 pounds though the 
Steeds informed him of the assignment of the copyright in them to 
Smith, Elder & Co. The receipt given by the Steeds was for the letiers 
and any rights they still had in them. Late in the year 1903 J. M. 
Dent published an edition of Lamb’s letters which contained these six- 
teen letters. Macmillan & Co., to whom Smith, Elder & Co. had 
granted a license to publish these letters together with the latter firm, 
asked for an injunction to restrain J. M. Dent from publishing these 
letters. 

Charles Lamb died in 1834. By his will he gave his property to 
trustees to allow his sister Mary Lamb an annuity for life and after her 
death to such persons as she might appoint, and in default of appoint- 
ment he gave the residue of his estate to Emma Isola, and upon her 
death to her children. Mary Lamb died in 1847 without having exer- 
cised the power of appointment. Emma Isola married Edward Maxon 
and died intestate in 1891, leaving an only son, A. H. Moon, who at 
the instigation of J. M. Dent took out letters of administration with 
will annexed de bonis non to the estate of Charles Lamb in January, 
1905, and this administrator thereupon assigned all his rights in the 
sixteen letters to J. M. Dent for the sum of ten pounds. 

The Copyright Act or 1842 provided that the copyright of every book 
which shall be published after the death of the author shall be the 
property of the proprietor of the author’s manuscript. The defendant 
contended that the right of publishing these letters passed under the 
residuary bequest to Emma Isola and through her to her son A. H. 
Moxon who had assigned to the defendant. 

On December the fifth, 1905, Mr. Justice Kekewich gave judgment 
declaring that the right of publication is vested in the plaintiffs Smith, 
Elder & Co., saying: ‘‘ This is an extremely difficult question which 
may perhaps require to be solved by the Court of Appeals. The plain- 
tiffs claim the right of publishing certain letters of Charles Lamb which 
were many years old, and they say that they have purchased the right 
from Mr. and Mrs. Steeds who were in possession of the letters up to 
ten years ago. It seems to me that, as there was no suggestion that 
these persons obtained the letters by theft or otherwise improperly, I 
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must assume after this great length of time that they were in rightful 
possession of the letters. There was no doubt that they assigned their 
rights of publication, whatever they were, to the plaintiffs, who had 
therefore any rights which the Steeds possessed. If they had the right 
of publication they had also the right to restrain any other person from 
publishing. The defendant also claimed through the Steeds, and in 
addition he claimed through the administrator of Charles Lamb. His 
title which he derived through the Steeds is obviously defective because 
they had already assigned all such rights as they had to the plaintiffs 
and they had nothing left to assign to the defendant, and Mr. Steeds 
only purported to confer on the defendant such rights as still remained 
in him. As to the defendant’s other title Ido not understandit. I can- 
not see how the administrator of Charles Lamb appointed the other day 
can have any property in these letters, even assuming that they passed 
under his will. The defendants decline to prove their title, and they 
say that it is sufficient for them to show that the plaintiffs have no title 
and that is a perfectly proper position for them to take up. Therefore 
I have not to consider the question whether the right is vested in the 
plaintiffs as between them and the defendant, but whether it is vested 
in them as an abstract right, and that depends upon the construction of 
of a few words of the Copyright Act, 1842. It is not easy to under- 
stand this section, and it is necessary to have in view the common law 
as it existed at the time when the act was passed. ‘There is no doubt 
as to what the common law was up toa certain point. * * * 

‘* It is sufficient for me to say that the writer who sends the letter 
has the right to prevent its publication by another. * * * 

‘* Manuscript (in the statute) means that which is written by hand. 
In the case of a letter it means the actual letter that was written by the 
author. In these days it would probably also be held to extend to a 
typewritten letter or to a printed letter if the author used a private 
printing press, or if the author used an amanuensis and dictated the 
letter, that would be written within the meaning of the section. It 
means that which proceeds from the author as his own work. It does 
not include a copy made by someone else not for the author. It must 
mean that which fills the place of manuscript written by the author. 
If a letter was written and a copy made and sent, the copy which was 
sent would be the author’s manuscript. The next question was as to 
who was the proprietor of the author’s manuscript; according to the 
common law there were two proprietors, the man who held it and who 
could bring detinue for it, and the writer, who had a special right to 
prevent it from being published. Did the legislature intend to per- 
petuate that? It seems to me that, the proprietor of the author’s 
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manuscript must mean the proprietor of the physical thing. That 
seems to be the only legitimate construction I can put upor these 
words.’’ 

This decision rests upon the peculiar provision of the English Copy- 
right Act, and in the United States there being no similar provision, 
the common law rights of the author or his representative after his death 
would govern the right of publication. 


Pousric Riguts on Private Lanp. —In Behrens v. Richards! the 
planitiff had bought land on the Cornish coast, and had stopped up 
the paths by which the fisher folk had been accustomed to gain access 
to the sea. ‘‘ It is a matter of regret,’’ said Buckley, J., ‘‘ rather 
than surprise, that the inhabitants in these circumstances took forcible, 
although not justifiable, steps to assert rights which they conceived 
they possessed.’’ He held that they had not established rights of pub- 
lic user over the ways, and hence in the ordinary course the plaintiff 
would have been entitled to his injunction. But the learned judge de- 
clined to interfere with the harmless use of the land by the pubiic, and 
at the trial the plaintiff appears to have acceded to his view. He dis- 
claimed, through his counsel, any intention of preventing the fishermen 
from reasonably exercising their calling, or of refusing to permit the 
public to exercise reasonable passage to or from the foreshore ‘‘ for 
the purpose of fishing or enjoying the beauties of the locality,’’ but so 
as not to interfere with his own user of his property, and this disclaimer 
was embodied in the judgment. MHence all ends happily, and ‘‘ the 
existing security of the tenure of land in the country ’’ is still main- 
tained. A similar breadth of view did not prevent the decision in 
Brinkman v. Matley,? which negatived the public right of bathing from 
the seashore, but it is satisfactory to find the court making a stand in 
favor of the right of the public to resort to places of natural beauty.® 


Our Cuaneine Constitution is the title of an article by Alfred 
Pearce Dennis in the Atlantic Monthly for October last, from which we 
quote some paragraphs. Our constitutional development is proceed- 
ing along British lines. ‘The true character of the British Constitution 
is to be found, not so much in the positive rules which courts will 
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enforce, as in the spontaneous, institutional growths which have sup- 
plemented, or have superseded, the rule of law. In like manner the 
true genius and character of our institutions, in much greater degree 
than we commonly suspect, are to be found in forms of political life 
unknown to the written Constitution, and unenforced by the courts. 
The exposition of the law of the Constitution has been largely com- 
mitted to jurists. The treatment of the jurist from its very nature, is 
incomplete, simply because our national life, as expressed through 
governmental agencies, is a larger thing than any code of positive law. 
One must look beyond the provisions of the written word and its legal 
interpretations properly to appraise the value and character of our 
Constitution. This is precisely what the jurist is unwilling to do. He 
will not admit that a rule is binding which is not enforcible by the 
courts. For this reason the extra-legal institutions of our govern- 
mental system must have not always received just attention in the ex- 
position of our constitutional fabric. As language may be em- 
ployed to conceal. thought, so the forms of governmental organi- 
zation may effectually conceal the true character of the political life 
of the State. * * * 

Illustrations of the expansion of the Constitution by judicial inter- 
pretation may be briefly offered. Let it be borne in mind that the ju- 
risdiction of Federal courts is, by custom, limited to the determination 
of concrete cases. Federal judges do not decide abstract questions or 
settle disputed points of constitutional law unless such points are raised 
in a bona fide suit. It follows that judicial decision is ordinarily the 
second term of which legislative enactment is the first in the interpre- 
tative series. A decision adverse to a claim based upon the alleged 
constitutionality of a State or Federal statute tends, of course, to en- 
large the field of legislative competence, and to widen the scope of the 
written Constitution. Constitutional development has not followed the 
direct line of strict legalism, nor the haphazard line of pure circum- 
stance, but rather the resultant of these forces. The logic of legalism 
and the logic of facts are never in accord. * * * 

Again, under the commerce clause of the Constitution, Federal 
authority over great commercial corporations chartered by individual 
States has been exemplified in the application of the Interstate Com- 
merce Act. The Anti-Trust (Sherman) Act of 1890 did not in the 
view of its framers apply to railroads nor to reasonable restraints of 
trade, but the courts held that it did apply to railroads and to all re- 
straints of trade, whether reasonable or unreasonable. The scope of 
Federal activity was further widened in the ‘‘ Northern Securities De- 
cision,’’ according to which the mere ownership of stock in an inter- 
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state railroad brings the owner into such direct relation to interstate 
commerce as to subject him to the plenary powers of the Federal gov- 
ernment. This decision, coming upon the heels of the lottery case, 
marks an epoch in the history of Federal centralization of power. Two 
important points were decided in the lottery case: first, that the trans- 
mission of lottery tickets from one State to another is commerce, and 
therefore subject to Federal regulation; second, that the power to reg- 
ulate commerce includes the power to destroy it. 


Tue Torrens System or TitLe ReeGisrration. — The Virginia Law 
Register opens its columns for a discussion of the land laws of the State,. 
and more particularly for the consideration of the question whether the 
State should adopt the Torrens system, or a system founded upon the 
principles of that system. In the November issue were published the 
opinions of quite a number of prominent Virginia lawyers, some for 
this system and some against it. In the December number Eugene C. 
Massie, Esq., whose address before the Virginia State Bar Association 
we published in the November-December number of the Review, an- 
swers the critics of the system. To one critic, Hon. Edwin P. Cox, 
who quoted and relied upon Mr. Niblack of Chicago, he replied : — 


Mr. Cox seems to pin his faith to Mr. William C. Niblack, of the Chicago bar, 
who has written a treatise entitled ‘‘The Torrens System, Its Cost and Com- 
plexity.””> Mr. Niblack frankly confesses in his preface that for twelve years 
he has been ‘one of the stockholders, officers and attorneys of the Chicago 
Title and Trust Company.’’ This corporatioun had an income of $496,952.58 
from the examinations of title alone in 1903, when Mr. Niblack’s book was 
written, to say nothing of what it gathered in from its business of insuring 
tities. Mr. Niblack admits that the income of his company would be seriously 
affected by the growth of the Torrens System, and then adds naively: ‘ This 
fact may affect my judgment and render me less capable of passing impartial 
opinions on the distinctive feature of the Torrens Laws.’’ Having thus as- 
suaged his conscience he proceeds to attack the Torrens System from every 
conceivable point of view in an elegant and highly entertaining manner. I have 
read his book carefully, and while I enjoyed the ability with which he presents 
his views, I do not recall a single argument that connot be answered or that 
has not been answered by students of the subject. His book was published to 
stem the tide. of popular and professional favor with which the Illinois Act was 
being received. The result of the effort may be learned from the fact that, when 
an amendment, requiring executors and administrators (sic) to register the titles 
to real estate under their control, was submitted to the people in November, 
1904, the voters of Chicago and Cook County declared themselves in favor of it 
by a popular majority of 211,883. The total vote was 241,926, and the combined 
efforts of the great title companies and all opponents of the Torrens System 
only succeeded in mustering 30,043 persons against it. This is a sample of the 
favor with which the system is regarded wherever it has been tried. 
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To another critic, Hon. A. A. Phlegar, who expressed apprehension 
that property might under the Torrens system be taken from one 
person and given to another without ‘‘ an effort at personal service of 
process,’’ Mr. Massie replies that he would like to have every mem- 
ber of the bar study the proposed bill impartially, and then say whether 
or not any owner will be likely to be robbed by registration without 
notice or without an opportunity to be heard. Read the able opinion 
of Chief Justice Holmes in Tyler v. Judges of the Court of Registration,! 
remembering that the provisions for notice in the proposed Virginian 
Bill are more ample than those of the Massachusetts Act. Mr. Phiegar 
should take some comfort from the experience of other States and 
countries in which no effort is made for what he considers ‘‘ personal 
service of process.’’ ‘The Torrens Act usually provides for an assurance 
fund, out of which compensation may be made to any one who had no 
actual notice of any registration; and the statistics show very few and 
very small claims, for this or any other cause, against the assurance 
fund. After thirty-eight years experience, Hon. J. O. Bourne, 
Registrar of Titles at Brisbane, Queensland, wrote me in 1900: — 

‘¢ The transactions since the establishment of the office number 
1,397,910, and there had been only one instance of loss through an 
incorrect title having been issued.’’ One error in more than one and 
one-third millions of transactions, is certainly not enough to cause 
much anxiety. In New South Wales up to 1889 there had been 
209,894 registrations, and only £1,172 1s. paid out of the assurance 
fund, showing an average risk of error on each transaction of 1 penny 
3 farthings. In Tasmania after 29 years of active operation, no errors 
were shown up to the end of 1891. In West Australia no errors 
appeared after 16 years under the Torrens Bill. I have no later 
statistics from these countries. It may be added that no errors have 
been reported, so far as [ know, in America; nor have I heard of any 
others elsewhere. 

And after all what is ‘‘ process?’’ Is it anything more than notice? 
And what is ‘‘ personal service of process?’’ Is it anything more 
than notice brought home to the person? And is there any special 
virtue or magic in having that notice brought home to the person by a 
sheriff? There was a time when this was the best or only way. But 
times have changed, and it may be said to be universally recognized 
that for all business purposes there is no better agency than the post 
office registry department to carry any notice home to any person any- 
where and bring back a return acknowledgment of the receipt of notice. 


1 175 Mass. 71; 51 L. R. A. 433. 
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Leeat Epucation. —In the Juridical Review for September, 1905, 
Mr. N. J. D. Kennedy urges the requirement of a University educa- 
tion as a degree in a school of law for admission to the bar. We 
qoote :— 


No one now seriously questions the right of the State to require effective 
tests of fitness as a condition precedent of admission to the rights, duties 
and emoluments attaching to the legal profession. In primitive states of 
society the intending lawyer is left to the freedom of his own will as regards 
the modes by which he shall acquire knowledge and skill in his profession, 
but in no civilized State does the theory of the open door extend to the pro- 
fessions. The duty of the State to protect the public against incompetent 
and ignorant persons, and, therefore, the right of the State to take sufficient 
precautions that only qualified persons shall be allowed to profess law or 
medicine, is amply recognized. The principle is admitted, but, with regard to 
the larger and not least influential section of legal practitioners in Britain, it 
is imperfectly carried out. No doubt the State requires tests of qualifica- 
tion, but the existing tests are quite insufficient to secure any course of study 
or intelligent knowledge of the law of the land. In this respect, Scotland, 
though not perhaps inferior to England, falls very far below the qualifications 
exacted by other. European States. * * * 

I do not wish to exaggerate the value of university training. There are 
many things in which the student must minister to himself. There is much 
in which professional life must always be the most efficient educator. No 
university, however well equipped, can give a man common senseor tact. A 
university cannot practically give him clients, though many a successful 
lawyer has owed a start to university connections. Indeed, a university does 
not aim at producing a successful lawyer, just because success must depend 
on the man himself. But the university professes to teach the general doc- 
trines of law and jurisprudence. Itaids the student to master principles, to 
study reasons rather than details, and to recognize the lines along which their 
principal applications take place. It also equips him to seize opportunities 
when they arise, through his training in mental processes and the study of 
principles; and, lastly, it sets upon him the stamp of culture, which, with in- 
dustry, will bring ultimate success, and tell the more effectively as he rises in 
his profession. It aids him to study the history of law; it introduces him 
to the best expositions of law, to the examination of leading cases, and 
indirectly, by means of the opportunities which debating societies afford, it 
accustoms the student to discuss legal questions. Many would be inclined to 
place even higher the ethical value of university life and study. Every class or 
profession has a tendency to the kind of selfishness which sets up a special, 
and usually a lower, standard of right and wrong in professional practices. 
This tendency is strongest in the individual who has not been strengthened 
against it by study and association. There is a great danger of the intending 
lawyer regarding law and morality as identical, of his admiring the quirks and 
quibbles incidental to law, while neglecting or becoming blind to the true 
principles of justice and equity. A university education develops the moral 
sense as well as the intellectual faculties. 

With regard to apprenticeship, there was a time when it was to some extent 


102 ’ 40 AMERICAN LAW REVIEW. 


effective as a means of imparting legal skill, at least in the practical branches 
of law. The master did teach the apprentice, so far as he knew, and in- 
struction in many parts of law, such as styles and forms, was not otherwise 
easy to be obtained. 

If by the knowledge of laws, new and old, by the skill to hold the balance 
between public and private rights, by the ability to preserve the organic forces 
which make for civic order and civic liberty, the Scottish lawyers of the 
twentieth century can maintain and extend to the limit of what is effective, the 
supremacy of the State, and develop the purposes for which the State exists, 
they will not only deserve, as fully as any generation of their predecessors, the 
imperial praise of the advocates of the Roman world, that ‘‘ they too fought 
for the Empire when they exerted themselves in defending the lives and futures 
of their fellow-citizens, upholding the cause of the poor and helping to justice 
all those who had suffered wrong,’’ but they will gain the merit of having 
aided to bring in a newer, fuller, happier development of humanity, and will 
do much to justify the glowing words in which the most eloquent of French 
magistrates described the legal profession: “ An order of men as ancient as 
the magistracy, as noble as virtue, as necessary as justice.’’ 


ConFESSION TO Priests. — At Greenwich Police Court, on November 
30, the Rev. George Martin attended on subpoena to give evidence on 
a charge of larceny by a woman, as reported by the Law Journal, 
London. From statements made by him to the police, the reverend 
gentleman appeared to be a material witness as to statements made to 
him by the woman as to where she had obtained the stolen property. 
But he refused to take the oath or to affirm, declaring that as a priest 
he would not divulge what the accused had toldhim. The magistrate, 
on the refusal being continued, made an order of commitment for seven 
days. Subsequently Mr. Martin consented to give evidence. If he 
had persisted in his refusal, an opportunity would have arisen for set- 
tling a point which Sir James Stephen considers not to have been 
authoritatively decided, whether a confession to a minister of religion 
is privileged? In France neither doctors or priests may divulge state- 
ments made to them by patients or penitents. In England it would 
seem that in theory neither is privileged, but there are obvious objec- 
tions to pushing the theory far in practice. 


Tue Many Sometimes WisER THAN THE Few. — Thomas Wentworth 
Higginson, writing in the Atlantic Monthly one of his delightful 
articles about men and things, says: — 

The simple fact is that every extension of suffrage terrifies every 
community of voters. Every class of men when first enfranchised is 
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distrusted by the class which it threatens to outvote. Nothing is more 
amusing in view of our modern standards of social gradation than to 
see the slow manner in which the mercantile class come to its present 
position. The original charter of Delaware reserved all power of 
government to a royal council, because, as it said: ‘* Politics lie beyond 
the professions of merchants.’’ Dr. Samuel Johnson himself, who 
admitted that much might be made of a Scotchman ‘‘ if he be caught 
young,”’ and that he was willing to love all mankind ‘‘ except an 
American,’’ could never recognize the social standing of a merchant. 
But if the merchant was thus long distrusted, how much more the 
mechanic classes, when their turn for political emancipation came, in 
a period nearer to our own! 

‘* It is pleasant,’’ said the agents of James II, sent with Governor 
Andros to Boston, ‘‘ to behold poor coblers and pitiful mechanics, 
who have neither home nor land, strutting and making noe mean figure 
at their elections, and some of the richest merchants and wealthiest of 
the people stand by as insignificant cyphers.’’ Thus in Delaware the 
merchant was distrusted ; in New England the mechanic. Yet in each 
case the distrusted class carried the day; and the Revolution, which in 
Virginia and Pennsylvania was the work of the landholders, was in 
New England the work of the people. The men of wealth and stand- 
ing who took the side of liberty were so few that they could be 
counted; the Revolution was carried through by the masses. 


EQuaLity 1n Opportunity not IN Girts. — Dr. Felix Adler’s recent 
address before the New York Society of Ethical Culture is commented 
upon by a writer in the Boston Evening Transcript who sees in it re- 
newed evidence of the growing conservatism of one who earlier in his 
career was conspicuous for his radicalism. His conservative tendency © 
is particularly seen in his insistence that society must cease aiming 
for equality as between classes and man and man. We quote:— 


Democrat though Dr. Adler is, and opponent of privilege, he nevertheless in- 
sists that there are patent evils resulting from enthronement of the masses and 
from their participation in the competitive struggle for money. ‘‘ What we 
most need,’”’ says Dr. Adler, ‘ is to disabuse our minds of the error that all 
men are equally developed and realize instead that the more developed have a 
duty to perform in assisting the less developed.’’ In saying this, Dr. Adler re- 
flects the same revolt that Amiel, another sensitive, high-idealed man, felt when 
he said, ‘‘ Is not the universal leveling down the law of nature, and when all 
has been levelled down will not all have been destroyed?’’ He thus saw Fate 
at work tempting man to destroy as fast ashe built up. ‘* The era of equality,” 


104 40 AMERICAN LAW REVIEW. 


he added, “‘ means the triumph of mediocrity. It is disappointing but inevit- 
able; for it is one of time’s revenges. Humanity, after having organized itself 
on the basis of dissimilarity of individuals, is now organizing itself on the basis 
of their similarity, and the one exclusive principle is about as true as the other.” 

Dr. Adler is not the first American of his generation to deprecate over- 
emphasis on equality. President Eliot of Harvard, from the beginning of his 
career as a publicist, has derided the notion of equality, save as it means 
equality before the law. He has pleaded for years that our democracy must 
come to understand that in the guidance of the expert few rests its hope of 
permanence and success as a government. Signs are not lacking that we are 
coming to understand better than formerly that there are reasons why democ- 
racy should seek out, employ and follow experts in government; and our public 
officials to-day are a very much better informed and more adequately trained 
set of men than were in office a generation ago; but they came from no one 
social grade in society any more than they did then, and they are the people’s 
intelligent choice. 

Those who limit the notion of equality to equality before the law, have a 
special duty to perform in seeing to it that there shall actually exist this 
equality before the law. . The revolt in Russia, which Dr. Adler seems to regret, 
because “‘ agitators are trying to fasten a democracy upon a peasant people,”’ 
has its root in the conviction that there is no equality before the law possible 
under an autocratic government. The social upheaval and unrest now so not- 
able in this country arises from the same feeling of injustice, and this in turn 
is born of the conviction that law is not impartially executed. 

Dr. Adler is sure that it ‘‘devolves upon the educated class to keep the 
masses sane.’? This separation of ‘‘classes and masses’’ is a new note for 
Adler. Undoubtedly the republic has just reason to count upon the army of 
its college and university bred men to leaven the social lump with the intelli- 
gent, conservative spirit which study of history, of philosophy and ethics 
usually gives aman. But there is a cowardice of culture, as Colonel Higgin- 
son has recently reminded us; and too often the man of liberal education 
affects an air of such superiority and condescension in endeavoring to deal with 
the masses, that he maddens instead of guides. Francis A. Walker uttered a 
true American doctrine when he laid down the principles in ‘‘The Wages 
_ Question,” that no class is fit to be the trustee of the interests of any other class. 

The many are not fools. They know full well that there is no equality of 
gifts, powers or faculties among them; and they have always believed and 
acted upon, as everybody recognizes, in fact, what Dr. Adler calls a ‘‘compli- 
mentary inequality between the sexes, classes and nations,’’ providing they are 
given full opportunity to prove just what their attainments and limitations are. 
Equality of endowment or achievement they do not claim, but equality of oppor- 
tunity to be all they can be, they do hold to as an ideal. ‘‘ The equality which 
underlies our American doctrine of liberty,’ said George William Curtis, in his 
fine oration on the American Doctrine of Liberty, ‘is the equality of right.” 


Soxiciror StRuCK OFF THE ROLLS FoR CARRYING ON THE BUSINESS OF 
A Bookmaker oR Turr Account. — The Lord Chief Justice, in giving 
judgment, said that the only doubt that they had was the exact way in 
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which they ought to deal with the respondent. It was not disputed 
that he was carrying on the business of a bookmaker, and that he had 
been carrying it on in circumstances that might lead minors into debt, 
but it was said that he was not now so carrying it on, and that he would 
not apply to minors because they had no money. That, however, was 
not the experience of the court, and it was plain that these circulars 
were likely to get into the hands of minors and married women. They 
had no doubt as to the correctness of the opinion of the Committee of 
the Law Society that for a solicitor to carry on such business was in- 
consistent with his being on the Rolls, and it was in the highest degree 
improper for a solicitor on the Rolls to carry on this business. This 
view had been recognized by this court in the case which had been 
cited, where the court required an undertaking from the respondent to 
abandon the business and carry on no similar business while in prac- 
tice. He had thought at one time that the justice of this case would be 
met by requiring the respondent to give an undertaking to abandon this 
business before he applied for a renewal of his certificate. The main 
reason why he had taken that view was that he had had an im- 
pression that the consequence of the respondent’s being struck off might 
be that he would never be able to practice again. But he was now 
satisfied that if the respondent bona fide abandoned the business he 
would be able to apply to the Master of the Rolls to be restored. 
When a man was carrying on this business it was not proper that he 
should remain on the Rolls and he must be struck off, and pay the costs 
of the inquiry and of this application. — The Law Journal (London), 
December, 1905, p. 856. . 


Lyncuinc OvutTraGes were denounced by Governor D. C. Heyward 
in his message to the General Assembly of South Carolina upon the 
opening of its session for the present year. 

He said: In my last two messages I thought it my duty to call your 
attention to the absolute necessity of adopting more stringent measures 
for the proper enforcement of law, and particularly for the prevention 
of lynching. 

You are too familiar with the records of the past years. You know 
how South Carolina, together with other States, has had reproach 
heaped upon her on account of the dastardly deeds of reckless, lawless 
and irresponsible men. Convictions have been obtained. The realiza- 
tion that the arm of the law would be invoked, that a determined at- 
tempt at least would be made to prevent its ruthless and barbaric des- 
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ecration, that criminals would be prosecuted for their crimes, that the 
coroner’s inquest and the usual verdict would not be the end, but only 
the beginning ; these have produced their effect, and as a result better 
conditions have prevailed. 

While we have every reason for encouragement, the recent killing of 
two defenseless negroes by an armed mob is for every reason to be de- 
plored and condemned. Such outrages are not only flagrant and inex- 
cusable, but they lead inevitably to disregard of all laws, the cheapen- 
ing of human life and the undermining of our very civilization. The 
lawless element must be made to realize the sanctity of human life; 
they must be taught the fearful consequences that follow the blind 
passions and prejudices of mobs which take the law into their own 
hands. Human life must have every right guaranteed in our Consti- 
tution, and lawless and reckless violators must be prosecuted, without 
fear or favor, to the utmost limit of the law. 

As long as Iam Governor of the State I shall use my strongest en- 
deavor for the suppression and punishment of those who disregard our 
laws, especially in the matter of lynchings. 


Former Cuter Justice Biecktey of the Georgia Supreme Court, who: 
at 80, is the father of 4 children each younger than his youngest grand- 
child, delights, since his retirement on account of advanced age, to 
revisit occasionally the scene of his many years of labor and join again, 
as a sort of mental exercise, in the discussions of the consultation 
room. 

The other day Judge Bleckley walked into the Supreme Court library 
when the justices were in the midst of a deeply involved case, one which 
had for some days given them no little worry. 

Seeing a possible opportunity to-get the benefit of well-considered 
and valuable advice, the chief justice remarked: — 

‘* Take these briefs and tell us what you think of this case.’’ 

It was just the mental athletics Judge Bleckley seemed to need. He 
took the briefs and other papers and read them carefully for 1, 2, 3 
hours, occasionally consulting authorities, while the members of the 
court were occupied with other duties. 

Then he returned the papers to the chief justice, while the whole court 
looked up expectantly for his opinion. 

‘*Gentlemen, this is one of that class of cases,’’ Judge Bleckley 
said measuredly, ‘‘ that, whichever way you decide it, you will decide 
it wrong.’’ — The Saturday Eveniny Post. 
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Artorney’s CHARGE FoR Work Done on Sunpay.— The Court 
(Judge Kavanagh): I will allow you $480 for your services in the 
matter. 

Attorney: If your honor please, I think my bill should be allowed in 
full — $600. Probably your honor has omitted a very important item, 
the work done on Sunday. 

The Court: I did not count that. You should have been attending 
to your religious duties on that day. 

Attorney: I esteemed it a religious duty to defeat these scoundrels. 

The Court: For that you get your reward hereafter. Mr. Clerk, 
enter the attorney’s compensation ‘‘ 480 here, $120 in heaven.’’ 

Attorney: But, your honor, what security have I that the order will 
be there recognized? 

Court: Never mind; I will be there, andif necessary I will have you 
sent for. — Chicago Interior-Ocean. 


Nationat Incorporation oR License for corporations en- 
gaged in interstate and foreign commerce, is the recommendation of 
the Commissioner of Corporations, James Rudolph Garfield, in his 
report for the year 1905. He recognizes the fact that combination is 
an industrial necessity. He says: — 


By exercise of the affirmative power granted under the commerce clause 
Congress can with safety provide a method by which reasonable combination 
may be permitted. This method must be founded upon an act of the Federal 
Government which will give to corporations engaged in interstate and foreign 
commerce standing and recognition under a Federal act. It may be accom- 
plished either by a license to engage in such commerce or by a charter granted 
by the Federal Government. Under either form Congress should provide all 
requirements necessary to insure publicity and honesty in promotion, organ- 
ization, capitalization, and conduct of the corporation, reserving to the govern- 
ment the right of inspection of the books of such corporation and the further 
rights — the most important of all — to stop the operations of such corporation 
if it becomes a violator of the Federal statutes, at all times preserving to the 
corporation and its stockholders the right of judicial appeal against the im- 
proper exercise of executive authority. 

The power of Congress to regulate interstate commerce being plenary, that 
body may determine to what extent it will first exercise its power. The trans- 
portation companies most clearly should come within the terms of sucha 
measure; and with them should be joined the greater corporations engaged in 
the production, manufacture, and distribution of those staples which affect the 
lives of the people of this country, and the monopolization of which will neces- 
sarily result in hardship and injustice to the individual. Sucha law is not an 
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invasion of individual liberty or right; is not an effort to have the Government 
do that which the individual could best do; and would not, in its effect, 
destroy individual enterprise or the possibility of individual success. It 
would afford equality of opportunity, not equality in results. 

It is universally recognized that the great highways of commerce should be 
open to all on equal terms. Itis likewise true that the opportunities for the 
individual to engage in industrial enterprise should be equally free. The in- 
individual is not strong enough ordinarily to protect himself against a great 
corporation. Ife can be secure in his rights only under a law which subjects 
the corporation to regulation by a government whose jurisdiction is broad 
enough and whose power is great enough to compel obedience. Such a law 
would lessen the possibilities of unfair and dishonest competition. Under 
such a law the questions of the reasonableness of combination, of conspiracies 
in restraint of trade, of monopolistic control, would be left, as they should be, 
for the determination of the courts; and the Government would then have, as 
it should have, the opportunity at all times to know the detailed operations of 
those corporations to which it has granted great powers, upon which it has 
imposed great responsibilities, and over which it will exercise its full measure 
of protection so long as they obey the laws of the land. 


Equity FoLttows tHE Law. —In his admirable address as president 
of the Illinois State Bar Association upon the maxims of equity, Judge 
Tuley dealt as follows with the maxim that ‘‘equity follows the 
law.’’ 

There is no maxim of equity the meaning of which is so much mis- 
understood, or the misapplication of which rule is more often at- 
tempted, than the one under discussion. Its meaning and effect have 
become settled in such well-defined and narrow limits as to practically 
take it out of the list of general maxims. 

Equity does follow the law in the sense of applying to equitable es- 
tates and interests which it has created, some of the rules by which 
common law legal estates and interests of a similar kind are governed, 
but it is out of analogy to the rules of common law, rather than as 
having adopted the common law as arule of action. 

Thus, a use, an equitable fee, was held to descend according to the 
same rules asa legal estate in fee, and that therefore the husband was 
entitled to courtesy in such a use; yet it was also held that such 
equitable estates in fee were not subject to dower. 

Snell sums up the meaning of this maxim to be: — 

‘“ First, equity is governed by the rules of law as to legal estates, 
interests and rights. 

‘* Second, equity is regulated by the analogy of such legal interests 
and rights, and the rules of the law affecting the same in regard to 
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equitable estates, interests and rights, where any such analogy clearly 
subsists.”’ 

Pomeroy declares that ‘‘it is a palpable error to raise the maxim to 
the position of a general principle,’’ and that 

‘* Throughout the great mass of its jurisprudence, equity, instead 
of following the law, either ignores or utterly disregards and opposes 
the law.’’ 

A large part of equity jurisprudence lies completely outside the law. 
It is additional to the law, in that division of its jurisprudence which 
concerns equitable estates, rights and interests which the court of equity 
created, and concerning which it laid down its doctrines and rules without 
any reference to the corresponding doctrines and rules of law governing 
the legal estate. Equity in many cases exercises its jurisprudence in 
direct opposition to the law, inregard to the same subject-matter, and its 
rules and doctrines are so directly contrary to those of law, that when put 
into operation, the analogies of legal doctrines and rules of law are 
substantially nullified. 

Equity did not follow the law when it granted relief for a debt obligated 
by a sealed instrument, which debt the party had discharged, but had 
taken no sealed release therefor. The law would compel him to pay the 
debt the second time and would not allow him to plead the fact of pay- 
ment. Equity said no, that would be against conscience, and compelled 
him to deliver up the sealed instrument for cancellation. 

Equity did not follow the law when it intervened to prevent a debtor 
paying the penalty of a bond, if he was willing to pay the money or 
consideration actually received, with interest. It regarded the excess 
over that as not justly due the obligee. In other words, it would not, 
to use a homely phrase, allow the creditor to obtain something for noth- 
ing, because ‘‘ it was so writ in the bond.”’ 

It did not follow the law when it created the equity of redemption of 
the mortgagor, and in so doing created an equitable estate which it 
always recognized as being the real ownership. It did not follow the 
law when it created the wife’s equity to a settlement. Instances almost 
without number might be specified in which equity in relieving against 
the rigor of the common law and its harsh, technical rules, put itself in 
opposition thereto, and substituted therefor its benign rules and prin- 
ciples, founded upon conscience, good faith and honesty. 

The maxim should be reversed; it is law that follows equity. 

The court of chancery broke the legal shell of the common law and 
extracted the substance; disregarding all forms that interfered with 
the doing of the exact anes between man and man, it created its 
‘* forum of conscience.’ 
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It created a new jurisdiction of its own, not recognizing any obliga- 
tion to incorporate into its system any dogmas of any other system, but 
adapted from any source and wherever found any equitable doctrine 
and incorporated it into the system of equity jurisprudence it was 
creating. It took ‘‘ from the Roman law its doctrine of aequitas and 
bona fides and made its ex equo et bono one of its governing rules.’’ 
It borrowed from the lex mercatore many wise and beneficent rules 
and equitable principles, particularly those relating to copartnership. 

It in like manner borrowed from the maritime law; and wherever, 
in any code or in the laws of any nation, written or unwritten, it 
found an equitable principle, it incorporated the same into that system 
it was creating to relieve the rigor and imperfections of the common 
law, and which was destined to last for all time and to benefit all man- 
kind. 

It is not true that equity follows the law, but the contrary is the 
truth, as is shown by the recognized fact that substantially all the 
progress that the common law has made since the court of equity be- 
came an established part of the jurisprudence of England, has been 
made by the common law adopting purely equitable notions and princi- 
ples promulgated by this court of conscience. 

Reflect for one moment as to what the common law was, prior to the 
court of chancery having become a court of equity as now known, and 
regard it as it exists to-day, ameliorated and vitally changed as it has 
been by those rules of right and justice which has borrowed and adopted 
from the court of equity, and cease to assert that equity follows the law, 
but let the maxim be reversed; the ‘‘ law follows and should follow 
equity.”’ 

I can not refrain from calling attention to one of the most interesting 
cases found in the books. In the third book of Cases in Chancery, 
under the style of ** Select Cases,’’ is found such a case, which occurred 
in the seventeenth century, and is most interesting in the manner of its 
presentation and the extent of erudition displayed. It is known as the 
Bath and Montague case, and covers seventy-three pages of the report. 
Separate opinions were rendered by the Lord Keeper Summers, Lord 
Chief Justice Holt, the Lord Chief Justice Treve and Mr. Baron Powell. 
The case, it is stated, came ‘‘ back on the equity reserved’ to ‘‘ avoid 
the title found at law.’’ 

I shall cite no more cases under this maxim, but the one last men- 
tioned will well repay any one imbued with a true love of the law for 
the giving of an hour’s time to the reading of the contentions of coun- 
sel, and the brilliant and learned utterances of those engaged in this 
adjudication. 
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Forensic Perorations. — Under this title Ernest A. Jelf, Barrister- 
at-Law, is contributing to the Law Times of London aseries of brilliant 
speeches by distinguished advocates in notable trials. We quote from 
Sir Edward Clarke’s speech for Sir William Gordon-Cumming in the 
Baccarat Case.’’ 

Perhaps the greatest oratorical efforts of our time were those made 
in Gordon Cumming v. Wilson and others in June, 1891. Lord Rus- 
sell of Killowen (then Sir Charles Russell) made a brilliant speech, and 
he was the successful advocate. Lord Coleridge, then Lord Chief 
Justice of England, surpassed himself in the beauty of the language 
in which he summed up the case to the jury. But the honors of the 
day belonged to Sir Edward Clarke, then Solicitor-General, though his 
cause was doomed to failure. In his speech the Bar was proud to rec- 
ognize the fearless advocate, who cared not at whom he struck in de- 
fense of his client and in discharge of his duty. 

The most striking and most sensational passage in the speech is 
not that with which we have todo to-day. The most striking and most 
sensational passage was undoubtedly that in which the speaker said, 
‘«The reason was to save the Prince of Wales.”’ 

It is not necessary at this date to recall the facts. 

This is how Sir Edward Clarke wound up: — 

‘* By every means that we have known, this trial has been hastened, 
in order that he should be able to come into court to vindicate himself, 
and, when the trial is called on, he goes into the witness-box first, to 
face the cross-examination which has terrors for men who have shame- 
ful secrets to conceal, or a disgraceful past to reveal to the world, 
but has no terrors for a man who could come into this or any other 
court, and face any cross-examination which envy or malice could sug- 
gest, knowing that, ‘ whatever record leapt to light, he never could be 
shamed,’ and so he gave his statement and his evidence before you, 
and it is for you to decide upon it: I ask you, in his name, to clear 
him of the charge. It is too late to undo much of the mischief which, 
however this case was treated, could not but arise from this discus- 
sion. It may be too late to save the reputation of some of those who 
have been mentioned in this case! It is not too late for you to pre- 
vent the completion of the sacrifice of a gallant officer to the desire 
to keep a painful secret quiet! The motto of his race is ‘‘ Without 
fear.’ He came without fear into the witness-box; for he had nothing 
to conceal. He sits without fear at this moment; for he believes, as 
I believe, that honesty is safe in the hands of a British jury, and that 
he has good reason to hope that the result will happen, which I believe 
will not be unwelcome to some of those upon whom I have been ob- 
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liged to make sharp comments —that result which will assure the 
Prince, General Owen Williams, and Lord Coventry, that they made 
an honest but a sad mistake — that the man they had known and hon- 
ored was worthy of their friendship and their esteem — a result which 
will wipe a stain from a noble service and a gallant regiment, and will 
send Sir William Gordon-Cumming back with that title-deed in his 
hand to public service and to private friendship which will be written 
in the verdict given by you that clears him of this foul charge.’’ 

Sir Edward’s client was a soldier of tried reputation, and this he 
emphasized in the peroration to his opening speech, which was made 
in the following words: — 

‘* Gentlemen, the issue is in your hands. You will not be moved 
from your duty of impartial judgment by appeals on one side or the 
other. But I do trust that Sir William Gordon-Cumming may go away 
from this court, when your verdict is given, back to the life of honor 
and repute that he has led hitherto among his fellows; that he may 
still wear in your service and in his country’s service a sword that has 
never been stained but with the blood of his country’s foes; and that 
he, as he has risked his life for you and yours in times gone by, may 
find protection in your instincts of justice in his hour of peril here.’’ 


Unirication or Law. — Whether a complete unification of law is 
possible will long be made a matter of the keenest discussion, but it 
may be tried, and, perhaps, proved, by the Anglo-American Alliance. 
Here we have two independent nations, as independent of one another 
as England and France, and yet they are using the same system of law. 
From England the American colonies received their first appointed 
colonial governor, in the person of John Winthrop, barrister at law, of 
the Inner Temple. From England they received fundamental legal 
principles, which continue to bind them, though thirty Parliaments in 
the British Empire and forty to fifty Legislatures in the United States 
are at the work of expansion. This bond between the two countries 
can thus be traced to its origin. Sir William Blackstone was in 1758 
appointed the first Professor of English Law in England. His lec. 
tures were published during the subsequent years, and became the 
well-known Commentaries between two and three thousand copies of 
which were taken to what were then the colonies of America. Not 
long after, the American Revolution took place; but not before the 
Americans had been inspired by this teaching of English law. Black- 
stone died in 1780, but he had inaugurated a greater movement in 
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law than either he or any one else ever dreamed of. The year before 
he died the first American chair of law had been founded by 
Jefferson at William and Mary College, in Virginia, while in the same 
year money had been bequeathed to found a faculty of law at 
Harvard. James Russell Lowell, when a student there, read these 
Commentaries, though it was ‘* with a wry face,’’ but, as he said, 
‘*T am determined that I will like it, and therefore I do.’’ 
And so there was formed between the two countries a species 
of alliance, far more secure than that declared by treaty. 
Even when differences arose, at the time of the Civil War, they stood 
by their common legal understanding, and now it is difficult to say 
whether American law is more indebted to English law or Euglish law 
the more indebted to American law. There are now over a hundred law 
schools in the United States, over twelve thousand law students, and 
over a thousand lecturers. It would be impossible for this strenuous 
legal enterprise of America not to react upon Great Britain. In En- 
gland, the theory is that everybody knows the law, while the fact is, 
not one in ten thousand does, for lawyers only know where to find it. 
In the meantime, law books are springing up everywhere; cases are 
multiplying; Acts of Parliament are increasing at the rate of a hundred 
ayear. This bulk is not only disconcerting; it is producing a revolu- 
tion. Individual lawyers have long age foreseen and foretold this. 
Sir Francis Bacon, as far back as 1592, when he was thirty-one years 
of age, formed a plan to amend, consolidate, and condense the whole 
body of English laws, to reduce them in bulk, to simplify them in form, 
and to render them consistent, and, although this plan, most unfortu- 
nately, was not destined to be carried out, the laws relating to many 
matters have been consolidated, but they have not yet been rendered 
consistent. 

We are, perbaps, on the eve of some great change in the attitude of 
nationalities towards the law. If laws remain uncodified, perhaps it is 
in instinctive expectation of that change. First, there must be the ex- 
pansion of legal knowledge, placing it within the reach of all, and, 
through that, the realization of a uniform law for Great Britain and 
America. After which one might anticipate, without undue presump- 
tion, a uniform law for the civilized world. — Law Times, London. 
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NOTES OF RECENT DECISIONS. 


ConstituTionan Law —Sratute Making Sate or MERCHAN- 
DISE IN BuLK FRAUDULENT Aas TO CREDITORS. — The statute of New 
York of 1902 providing that a sale of any portion of a stock of mer- 
ehandise other than in the ordinary course of trade in the regular and 
usual prosecution of the seller’s business, or the sale of an entire stock 
of merchandise in bulk, shall be fraudulent as against the creditors of 
the seller, unless at least five days before sale a full and detailed in- 
ventory is made, and the purchaser makes explicit inquiry of the seller 
as to the names of creditors, and notifies them, etc., is in conflict with 
Const., Art. 1, §§ 1, 6, and Const. U. S., Amend. 14, § 1, guarantying 
the equal protection of the laws and ee deprivation of property 
without due process of law.! 

This decision is of much interest because of the division of the 
court, four members joining in the decision rendered and three dis- 
senting, there being four written opinions, two on each side. We 
have not space to state the arguments in these opinions, but quote 
from the dissenting opinion of Mr. Justice Vann because he refers to 
the decisions of many other States, having statutes regulating the sale 
of merchandise in bulk and not in the usual course of trade. 

He says: — 


‘Twenty States, as well as the Federal Government in the District of 
Columbia, have similar statutes, some with provisions more stringent than 
our own, and all aimed at the suppression of an evil that is thus shown to be 
almost universal.’’ 2 


1 Wright v. Hart, 75 N. E. Rep. gia: Laws 1903, p. 92, No. 457. 


404 (Court of Appeals of New York, 
Oct. 3, 1905). 

2 California: Civ. Code, § 38440, 
as amended March 10, 1903 (St. 1903» 
p. lll,c. 100). Colorado: Sess. Laws 
1908, p. 225, c. 110. Connecticut: 
Pub. Acts 1903, p. 49, c. 72. Dela- 
ware: Laws 1903, p. 748, c. 387. Dis- 
trict of Columbia: 33 Stat. 555, c. 1809; 
Acts 58th Cong. April 28,1904. Geor- 


Idaho: Laws 1903, p. 11, H. B. 18. 
Indiana: Acts 1903, p. 276, c. 163. 
Kentucky: Acts 1904, p. 72, c. 22. 
Louisiana: Acts 1896, p. 137, No. 94. 
Maryland: Laws 1900, p. 907, c. 579. 
Massachusetts: Acts and Resolves 
1903, p. 389, c. 415. Minnesota: Gen. 
Laws 1899, p. 357, c. 291. Ohio: 
Laws 1902, p. 96, H. B. 334. Okla- 
homa: Sess. Laws 1903, p. 249, c. 30. 
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‘“ A statute with the same object attained by a similar remedy has been, 
held valid by the highest courts in Massachusetts, Connecticut, Tennessee, 
and Washington.) An act declaring such sales presumptively fraudulent was 
assumed to be valid by the courts of last resort in Wisconsin and Maryland.? 
On the other hand, a statute with more exacting conditions was held uncon- 
stitutional in Ohio,’ and a similar act met the same fate in Utah, where a vio- 
lation of the statute was made a crime. The weight of authority, thus far 
announced, is in favor of the validity of such legislation. The general grounds 
upon which it has been sustained are well illustrated by the following extract 
from the opinion of the Supreme Court of Massachusetts: ‘A purchaser to be 
safe, has only to see that the vendor’s creditors are provided for. The yen- 
dor may sell freely, without regard to the statute, if he pays his debts. The 
legislature, when contemplating this legislation, had occasion to consider and 
balance against each other the general right of property owners to make con- 
tracts and dispose of their property and the general right of creditors to be 
paid and to have reasonable opportunities secured to them for the collection 
of their debts. That this is within a class of legislation for which there is 
constitutional authority is too plain for question. The object of it is like that 
of our numerous statutory provisions which authorize attachments on mesne 
process and establish courts with all the necessary machinery for the collection 
of debts. The statute requires of the vendor nothing that cannot be done with 
reasonable effort. If he is unable or unwilling to pay his debts, it puts a sub- 
stantial obstacle in his way when he wants to dispose of his stock of mer- 
chandise in bulk and to receive payment for himself. But, under such circum- 
stances, the property in most cases ought not to be sold in bulk without first 
giving creditors an opportunity to consider what ought to be done with it.’ 

‘¢ The question before us is one of power, not of policy. Courts may pass 
upon the power of the legislature, but not upon its policy. Statutes, whether 
wise or unwise, are equally binding upon us, provided no provision of either 
Constitution is molested. According to the general rule, unless there is a plain 
conflict between a statute and the Constitution, the statute stands, for every 
presumption is in its favor. The respect due to a co-ordinate branch of the 
government will not permit mere judicial doubt to undermine a statute, for 
there must be clear judicial conviction that it violates the Constitution before 
the courts can set it aside. The legislature, with all the power of legislation 


Oregon: B. & C. Comp. p. 1479, c. 7. 
Tennessee: Acts 1901, p. 234, c. 133. 


Rep. 851; McDaniels v. J. J. Connelly 
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Utah: Laws 1901, p. 67, c. 67. Vir- 
ginia: Act approved January 2, 1904; 
Acts 1902-04, p. 884, c. 554 [Va. Code 
1904, p. 1217, § 2460a]. Washington: 
Laws 1901, p. 222, c. 109. Wisconsin: 
Laws 1901, p. 684, c. 463. 

1 J. P. Squires & Co. v. Tellier, 185 
Mass. 18; 69 N. E. 312; 102 Am. St. 
Rep. 322; Walp v. Mooar, 76 Conn. 515; 
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95 N. W. 392; Hart v. Roney, 93 Md. 
432; 49 Atl. 661. 
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Mass. 18, 20. 
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there is, may pass any law upon any subject, unless it is expressly or impliedly 
forbidden by the supreme law of the State or of the United States. There is 
a power beneath the Constitution, but not superior to it, unwritten, not fully 
defined, necessary, resting on the sovereignty of the State, which exists be- 
cause the State cannot exist without it, and which must be considered in 
connection with the Constitution. That power, known as the * police power,’ 
aims to promote the public welfare by compulsion and restraint, and it is 
under the exclusive control of the legislature. The executive department 
can exert it only as authorized by the legislature. The courts can neither 
exercise it, nor prevent its exercise, but they can determine whether a statute 
is a constitutional use of the power. We cannot overturn a statute because 
we do not like it; for our likes and dislikes affect us as citizens, notas judges. 
We greatly prefer the amended act to the original, because, although effective, 
it is not so harsh; but that has nothing to do with the validity of either.” 


Contempr — Lecistature Cannor Restrict THe Common Law 
Power or Courts to Punish For. —In Ez parte McCown! it was 
held that where, pending an adjournment, petitioner resorted to the 
dwelling house of a judge of the superior court, and there committed 
an assault on him because of the judge’s official action, petitioner was 
properly punished for contempt by attachment in summary pro- 
ceedings. 

Mr. Justice Walker delivering the opinion said in part: The power, 
therefore, to suppress such contempts by an immediate attachment of 
the offender, results from the first principles of judicial establish- 
ments, and must be an inseparable attendant upon every superior tri- 
bunal, and has been actually exercised as early as the annals of our law 
extend. * * * Lord Cottenham committed to the Fleet for con- 
tempt a barrister, who was also a member of Parliament and who had 
threatened a master in chancery with a view of inducing him to reverse 
his decision, upon the ground that his conduct tended to pervert the 
course of justice and to obstruct its due administration. This ruling 
was approved by the House of Commons upon the report of its com- 
mittee of privileges, and the claim to be discharged by reason of privi- 
lege was disallowed. A like decision was made by Lord Eldon, when 
a witness was interfered with, in Ex parte King,? and also in Ex parte 
Burrous,* when violence was committed in one of the offices of the 
court, though not in its immediate presence. ‘The court of chancery, 
in Williams v. Johns,‘ attached the defendant for having compelled the 


1 51 S. E. Rep. 957 (N. C. Supreme 2 7 Vesey, Ch. 315. 
Ct. Oct. 31, 1905); citing many cases 3 8 Vesey, Ch. 535. 
in along and well considered opinion. 4 2 Dickens, 477. 
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officer, who had served him with a subpoena, to eat the same and 
otherwise illtreating him. 


Wuen Messencer Companies ror Loss sry MESSENGER 
Boys. —In Haskel v. Boston District Messenger Co.1 the Supreme Court 
of Massachusetts held the company not liable in a suit by the plaintiff 
to recover a sum of money collected by a boy sent to him by the com- 
pany in response to a call. 

The plaintiff gave the boy a receipted bill for rent and sent him to 
collect the money. He did so but failed to return it to the plaintiff, 
who then sought to hold the company for the amount. He contended 
the company acted as a common carrier in receiving the bill and under- 
taking to bring back the money. 

The court says the evidence did not tend to show that. The com- 
pany undertook to furnish messengers to be used by its employers in 
any way in which messengers properly could be employed. If special 
or peculiar service was wanted, special arrangements were to be made 
for it. In the ordinary conduct of its business the defendant did not 
assume any control of the work in which the messengers were to be 
employed, and usually had no knowledge of it until after it was com- 
pleted. Even then it had no knowledge of the nature of the message 
delivered or the particulars of the service. The employer was left to 
direct the messenger, to determine what he should do and how he should 
do it, subject only to an implied understanding that he should not be 
called upon to render service of a different kind from that which can 
properly be performed by messengers. In this service the messenger 
became, for the time, a servant of the employer, while he was still in 
the general service of the defendant. 

The company is not a common carrier or insurer of everything in- 
trusted to the messengers and that it impliedly contracts that the mes- 
sengers whom it furnishes are suitable and proper persons for the 
performance of the ordinary duties of messengers, so far as the exercise 
of ordinary care in the selection and employment of them will enable it 
to procure such persons. 

If in the delivery of Christmas presents, or of bills, statements, cata- 
logues, etc., the defendant become a common carrier, it is liable as 
such. But that can only be by an arrangement different from that 
made by the plaintiff. 

The company is not liable for the dishonesty of its messengers under 


1 Decision handed down January, 1906. 
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its ordinary implied contract unless there was a failure to use proper 
care in the selection of the messengers. 


Rartroap Company MAY Exctupe Hackmen FRoM STATION AND 
Grounps. — A railway company which has made an arrangement 
with a transfer company to furnish at its passenger station all the 
vehicles necessary for the accommodation of the passengers arriving 
there on its trains or on the trains of other railroad companies using 
the station may legally exclude from the station and depot grounds all 
other hackmen or cabmen seeking entrance for the purpose of soliciting 
for themselves the custom or patronage of passengers. Licensed 
hackmen or cabmen, when not forbidden by valid municipal regula- 
tions, may, within reasonable limits, use the public sidewalk in front 
of, adjacent to, or about the main entrance to a railway passenger 
station in prosecuting their calling, but are not entitled to congregate 
upon such sidewalk so as to interfere with the ingress and egress of 
passengers and employés. The inadequacy of any remedy at law 
justifies injunctive relief against the constant, unlawful attempt of 
hackmen and cabmen to enter a railway passenger station and depot 
grounds to solicit patronage, and their use of the sidewalk in front of 
the station so as to interfere unduly with the ingress and egress of 
passengers. 

In Donovan v. Pennsylvania Company,' in which the Supreme Court 
of the United States rendered this decision, Mr. Justice Hartan 
delivered the opinion and carefully reviewed many decisions bearing 
upon the question. 

We quote briefly from it. 


Although its functions are public in their nature, the company holds the 
legal title to the property which it has undertaken to employ in the discharge 
of those functions. And as incident to ownership, it may use the property for 
the purposes of making profit for itself; such use, however, being always 
subject to the condition that the property must be devoted primarily to public 
objects, without discrimination among passengers and shippers, and not be so 
managed as to defeat these objects. It is required, under all circumstances, 
to do what may be reasonably necessary and suitable for the accommodation 
for passengers and shippers. But it is under no obligation to refrain from 
using its property to the best advantage of the public and of itself. It is not 
bound to so use its property that others, having no business with it, may make 
profit to themselves. Its property is to be deemed, in every legal sense, private 
property as between it and those of the general public who have no occasion 


1 26 Supreme Ct. Rep. 91 (Nov. 27, 1905). 
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to use it for purposes of transportation. In Western U. Teleg. Co. v. Pennsyl- 
vania R. Co.,! the court considered the nature of the interest which a railroad 
company had in its right of way. 

Here the defendants press the suggestion that they are entitled to the same 
rights as were accorded by special arrangement to the Parmelee Transfer Com- 
pany; for it had no contractual relations with the defendants, and owed them, 
as hackmen, no duty to aid them in their special calling. The defendants did 
not have, or profess to have, any business of their own with the company. In 
meeting their obligations to the public, whatever the nature of those obliga- 
tions, the defendants could use any property owned by them, but could not, of 
right, use the property of others against their consent. In maintaining a high- 
way, under the authority of the State, the first and paramount obligation of the 
railroad company was, as we have already said, to consult the comfort and 
convenience of the public who used that that highway. To that end it could 
use all suitable means that were not forbidden by law. In its discretion it 
could accept the aid or stipulate for the services of others. But, after pro- 
viding fully for the wants of passengers and shippers, it did not undertake, 
expressly or by implication, to so use its property as to benefit those who had 
no business or connection withit. It is true that by its arrangement with the 
railroad company the Parmelee company was given an opportunity to control, 
to a great extent, the business of carrying passengers from the Union Passen- 
ger’s Depot to other railway stations and to hotels or private houses in Chi- 
cago. But ina real, substantial, legal sense, that arrangement cannot be re- 
garded as a monopoly in the odious sense of that word, nor does it involve | 
an improper use by the railroad company of its property. That arrangement 
is to be deemed, not unreasonably, a means devised for the convenience of 
passengers and of the railroad company, and as involving such use by the 
company of its property as is consistent with the proper performance of its 
public duties and its ownership of the property in question. If the company, 
by such use of its property, also derived pecuniary profit for itself, that was a 
matter of no concern to the defendants, and gave them no ground of com- 
plaint. 


STOCKHOLDER’s LIABILITY UNDER A New Jersey Corporation. — In 
1892 a corporation was formed under the laws of New Jersey to con- 
solidate and operate thirty-nine mills or plants located in several of the 
Western States for the manufacture of straw paper. The promoters 
secured options and the plants to be consolidated in a corporation 
having a stock liability of $4,000,000 anda mortgage debt of $1,000,000 
and the owners of the mills agreed to convey to the promoters or to the 
corporation the property described and the good-will of their business, 
etc., in consideration of a payment of so much in cash, so much in pre- 
ferred stock, and so much in common stock of the consolidated corpora- 


1195 U. S. 540; 49 L. ed. 312; 25 Sup. Ct. Rep. 133. 
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tion and all the stock of the consolidated corporation as was issued fully 
paid, without regard to the number and value in the aggregate of the 
plants purchased. 

The promoters transferred to the corporation the various mills or 
plants for which they paid $2,250,000. They issued $1,000,000 bonds 
secured by a first mortgage of the properties aud $3,000,000 of the 
common and preferred stock, which were given as a bonus of the pur- 
chasers of the bonds to the extent of $600 stock for each $1,000 of 
bonds. 

The stock was issued as fully paid up. In a year or two the enter- 
prise proved to be a failure ; the mills were abandoned or destroyed by 
fire and the assets left were little, and suit was brought by creditors of 
the corporation against the stockholders.! 

Vice-Chancellor Pitney delivered an elaborate and able opinion, 
occupying twenty-one pages of the Atlantic Reporter, saying in part: — 

The corporation act of New Jersey declares that where the whole 
capital of a corporation shall not have been paid in, and the capital 
paid shall be insufficient to satisfy the claims of its creditors, each 
stockholder shall be bound to pay on each share held by him the sum 
necessary to complete the amount of such share as fixed by the charter 
of the company, or such portion of that sum as shall be required to 
satisfy the debts of the company, and a holder of unpaid stock is liable 
to creditors thereon, regardless of whether he was a subscriber or not. 


‘<The practice of so valuing property under our statute has been indulged in 
frequently before, and numerous corporations have been organized and have 
existed upon such a basis, so that, (they argue) the practice has become well-— 
nigh crystallized and sanctioned by long usage. I am sorry to feel constrained 
to admit that this practice had been frequently indulged in, and, further, that 
it has brought obloquy upon our State and its legislation. But I am happy to 
to be,able to assert with confidence that such practice is entirely unwarranted 
by anything either in our statute or in the decisions of our courts, and when- 
ever it has been indulged in it has involved a clear infringement of, if nota 
fraud upon, the plain letter and spirit of our legislation. So far from approv- 
ing these transactions our Court of Errors and Appeals has recently, in a case 
not yet officially reported, made a decision and rendered an opinion in which 
it disapproves of these inflated transactions in the most emphatic and practical 
manner. I allude to the case of Volney v. Nixon,” the opinion in which I have 
had opportunity to examine, the head-note of which is as follows: ‘ A con- 
tract between two persons, that in exchange for their joint property one of 
them shall procure from a corporation of this State an original issue of stock 
to an amount known by all parties to be in excess of the value of the property 


1 See v. Heppenheimer, 61 Atl. Rep. 843 (Court of Chan- 
cery, N. J.), citing numerous cases. 
2 60 Atl. 189. 


NOTES OF RECENT DECISIONS. 121 
and shall divide the stock thus procured with the other person, is illegal; and 
the courts of this State will not aid in its enforcement, even though the objec- 
tionable feature has been accomplished by the actual issue of the stock.’ In 
the course of the opinion the learned Judge Dixon remarks: ‘ It must be remem- 
bered that under the laws of New Jersey the stock of the corporation can be 
originally issued for property purchased only to the amount of what is hon- 
estly deemed by the directors the value of the property.! Itshould be noticed 
here the liability of the defendants is not diminished by the fact that no one of 
them made an actual subscription to the stock which he received. That for- 
mality is of no materiality, unless the action is brought at law by the company, 
based upon an express contract. In equity, and as against creditors, the 
acceptance of the stock, without paying for it, places the acceptor in the posi- 
tion of a subscriber.” 


The stockholders were adjudged liable for the company’s debts. 


Wuere a Trust Estate 1s TaxaBie. — Where a trust estate and 
the beneficiaries are both outside the State and the trustee is not of- 
ficially in the State the estate is not taxable there. This was the deci- 
sion of the Circuit Court of Appeals, Sixth Circuit.2 Circuit Court 
Judge Richards, delivered the decision, said in part: The person taxed 
must therefore be in the jurisdiction of the State not only personally, 
but officially, in the capacity in which he is taxed, and in that capac- 
ity must be enjoying the benefits referred to. In the case of a trustee, 
he must be exercising his office of trustee within the State, and be 
enjoying as trustee, privileges of value to the estate, for which it is 
just the estate should pay. An examination or the cases will show 
that, where this tax has been sustained, either the trust estate or the 
beneficiary, or the trustee, as trustee, was receiving benefits from the 
State, for which it was only fair the trustee should pay.? But where 
the estate and beneficiaries were outside the State, and the trustee only 
resided, and did not act as trnstee, within the State, the tax was not 
sustained. In the case of Gallup v. Schmidt,® an estate was held 
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taxable in Indiana, where the trustee was appointed, although he was 
a resident of New Hampshire; the court holding that, having been 
appointed in Indiana, he was to be regarded, in his capacity of trus- 
tee, as a residentof that State.' In the present case neither the trust 
estate nor the beneficiary nor the trustee, in any proper sense, was 
within the jurisdiction of the State of Ohio. The trust estate was in 
New York. The trustee was appointed in Connecticut, and acted 
wholly outside of Ohio. The fact that as an individual he resided in 
Ohio could not authorize the taxation of this foreign estate, which had 
received no benefit whatever from the laws of Olio. 


ConstituTIonaL Law — DiscrimInaTION BETWEEN Races. — An act 
requiring street car companies to provide separate compartments in 
their cars for the Caucasian and African races, and that under penal- 
ties prohibits persons of either of said races from occupying the com- 
partment of a car set apart for the other race, but with the proviso 
‘* that the provisions of this act shall not apply to colored nurses hav- 
ing the care of white children or sick white persons,’’ violates section 1 
of the Fourteenth Amendment to the Federal Constitution, and is void.? 
Mr. Justice Taylor delivering the judgment of the Supreme Court of 
Florida to this effect said in part: — 


We are entirely clear that section 7 of the questioned act is violative of sec- 
tion 1 of the Fourteenth Amendment to the Constitution of the United States, in 
that it discriminately abridges the privileges and immunities of one class of 
citizens of the United States by giving to another class of such citizens priv- 
ileges that are withheld from the class discriminated against. It gives to the 
Caucasian mistress the right to have her child attended in the Caucasian de- 
partment of the car by its African nurse, and withholds from the African mis- 
tress the equal right to have her child attended in the African department of 
the car by its Caucausian nurse. It also discriminates between the races, in 
that it gives to the invalid adult Caucasian, man or woman, the right to be at- 
tended in his or her department of the car by his or her colored nurse, and 
withholds from the African invalid the corresponding right to be attended in 
his or her department of the car by his or her white nurse. It also gives to the 
African nurse the right to space in either department of the car, and withholds 
from the Caucasian nurse the same privilege, thereby discriminating between 
the races in favor of the African nurse as against the Caucasian nurse belong- 
ing to the same occupational class of persons. 


1 Page 200 of 154 Ind., page 443 of 2 State v. Patterson, 39 So. Rep. 
56 N. E. 398 (Fla. July 29, 1905). 
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or Corporate Stock Invatw WitHout a TRansFeR. —A 
debtor deposited with his creditor certificates of stock as collateral. 
The certificates were neither assigned in writing nor was any transfer 
made on the books of the corporation. No notice was given to the 
corporation that the certificates were so deposited, but subsequently 
an Officer was incidentally told of it. Stock was transferable only on 
the books of the corporation by a surrender of the certificate. The 
Supreme Court of Vermont in French v. White,' held that there was no 
transfer of the stock either at common law or under the statute of the 
State providing that transfers must be by assignment and delivery, with 
notice to the corporation, but the same was subject to levy and sale in 
proceedings by another creditor, and on the bankruptcy of the debtor 
the stock passed to his trustee, under the Bankruptcy Act providing 
that the trustee of the bankrupt shall be vested with the title of the 
bankrupt in property subject to levy and sale against him. 

Mr. Justice Watson delivering the opinion said in part: To render a 
transfer of shares of stock as collateral security valid against subse- 
quent attaching creditors of the owner, under the statute, the transfer 
must be ‘‘by assignment and delivery,’’ with notice to the clerk, 
cashier, or treasurer of the corporation, and a memorandum thereof 
made upon its stock ledger. Aside from the statute, without a written 
transfer of some kind sufficient to pass the legal title, with a transfer 
on the books of the corporation, or accompanied with power to make 
such a transfer, as well as a delivery of the certificate, there is no such 
delivery of the possession of the property as is essential to the validity 
of a pledge of corporate stock. 


NationaL Banks — SHAREHOLDER’S Ricut To Inspect THE Books. — 
Any legal right which a stockholder of a national bank may have to 
obtain an inspection of its books may be enforced in the State courts 
by mandamus, in view of the provision of the act, that, for actions 
against national banks at law or in equity, they shall be deemed citizens 
of the State in which they are located, and that in such cases the Federal 
circuit and district courts shall have jurisdiction only as in cases be- 
tween individual citizens of the same State. The common-law right of 
a stockholder, for proper purposes and under reasonable regulations as 


1 62 Atl. Rep. 35, Vt. Oct. 25, 1903, Atl. 666, and White River Savings 
citing Jones on Pledges, §§ 151, 152. Bank v. Capitol Savings Bank and 
See Samson v. Rouse, 72 Vt. 422; 48 Trust Co., 77 Vt. 123; 59 Atl, 197. 
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to place and time, to inspect the books of the corporation of which he 
is a member, is not restricted as to national banks.’ 


TrapE-Mark — Use or Arms oR Seat or ComMMONWEALTH. — The 
Supreme Judicial Court of Massachusetts, sustaining an indictment 
for violation of the statute forbidding the use of the arms or the great 
seal of the commonwealth for advertising or commercial purposes, 
said in part, Mr. Justice Lathrop delivering the decision:? An 
account of the adoption of the arms and seal of Massachusetts 
in 1780, may be found in Quincy, 468; and they are there stated 
to have remained unchanged until this day. The description of the 
seal and arms were not included in the statutes of the commonwealth 
until the year 1886. The great seal of the commonwealth bears upon 
its face the arms, though the color of the arms is not an essential part 
of the seal. A representation of the arms as established in 1780 has 
been printed upon the Acts and Resolves of the Commonwealth since 
1808, with some slight changes, down to the present day. In fact the 
design used in the labels by the defendant, as set forth in the first 
count of the indictment, was the design in use by the commonwealth 
from 1865 to 1885. It is an extraordinary proposition that the law 
has interfered with the defendaut’s trade-mark, when such trade- 
mark was taken from the design which the commonwealth had appro- 
priated to itself as a symbol of its sovereignty. The defendant ap- 
propriated it later only because it was the official sign of the common- 
wealth. 

It was held that the act forbidding such use of the arms or the great 
seal of the commonwealth is constitutional and a violation of the act is 
a crime for which an indictment framed in the words of the statute 


will be sustained. 


Contract BY CORRESPONDENCE IN ReGarp TO Rear Estate may be 
enforced in equity where the property is described so that the court 
can determine with certainty, with the aid of such extrinsic evidence as 
is admissible under the rules of law what property was intended to be 
covered. The question of the application of a description to the sub- 
jec-tmatter is one of fact. A widow who had been twice married, owned, 


1 Guthrie v. Harkness, 26 Supreme 2 Commonwealth v. R. S. Sherman 
Ct. Rep. 4 (Oct. 30, 1905). Manuf. Co., 189 Mass. 76 (Sept. 8, 1905). 
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among other property, an undivided portion of an outlot, which had been 
acquired by her husband, and on which she had built the house in 
which she resided and three other houses. When quite old, and with- 
out children or near relatives living, she visited a niece of her first 
husband, and after her return wrote, urging the niece, when the latter’s 
mother no longer needed her care, to come and live with her, stating in 
the first letter: ‘‘I wish you to remember what I told you last sum- 
mer, that the three lots in this half block that your uncle traded for are 
to be yours if you survive me, and I will deed them to you if you will 
come and live here and care for me and help me while I shall need your 
care and comfort. It includes this nice house, * * * and with 
the rest of this piece of property will make a rich provision for you, so 
you will not need to teach, * * *’’ A correspondence followed, 
which resulted in the acceptance of the proposal by the niece, and after 
the death of her mother she came to live with the aunt, and cared for 
her until her death some three and one-half years later. There was 
nothing in the correspondence which indicated any change of intention 
on the part of the aunt in respect to the property which she proposed to 
leave to the niece; but during the time she made a will, by which she 
devised the niece only the house in which she lived and a part of the 
block on which it stood, which fact was not known to the niece at the 
time. She afterwards changed her will leaving the niece other property 
entirely. Held, that the correspondence constituted a contract, which 


.Must be construed to cover the entire piece of property acquired by 


decedent’s first husband, and that the niece, having fully performed 
the contract on her part, was entitled to a specific performance as 
against the devisees of the decedent. 

Mr. Justice Gillett delivering the elaborate opinion of the court said 


in part: — 


As to the objection that the letter of August lst contains a patent ambiguity, 
we deem it clear, notwithstanding the aphorism of Lord Bacon, that as the law 
is settled itis always competent (except to the extent that the statute of frauds 
may enter into the question) to apply words of general description to the sub- 
ject-matter by evidence of the situation and circumstances of the parties. 
An ambiguity which vanishes, when viewed in the light of such explanatory 
testimony as is admissible under the rules of evidence, is not to be treated as 
vitiating the instrument.2, Speaking with reference to Lord Bacon’s dlstribu- 


1 Warner v. Marshall, 75 N. E. § 942; 2 Phill.on Ev.c. 7; Stephen’s 
(Indiana, Oct. 6, 1905). Dig. of Ev., art. 91; 1 Jones Real 
21 Greenl. on Ev., §§ 297-300; Property, § 339; Pate v. Bushong, 161 
Thayer’s Prelim. Treatise on Ev. 425; Ind. 533; 69 N. E. 291; 63L. R. A. 593; 
Elliott on Ev., § 600; 2Whart. onEv., 100 Am. St. Rep. 287; Swett v. Shum- 
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tion of ambiguities into patent and latent, the Supreme Court of the United 
States, in an early case, said: ‘*It would be, perhaps, a more convenient and 
more intelligible distribution of the doctrine on this subject if the cases were 
divided into positive, relative and mixed; the positive corresponding to the 
patent, and the relative to the latent, ambiguities of the authors who treat of 
the subject. The mixed would consist of those cases in which, although the 
ambiguity is suggested on the face of the instrument, also suggests the medium 
by which the ambiguity may be removed.’’! This issuch acase. In addition 
to the descriptive words, the writing advises us that the offer is really a re- 
statement of what the letter terms “ our understanding.’’ That in such a case 
it is competent to identify and give in evidence a prior correspondence, in 
which the understanding was reached and is explained,’ does not admit of 
question under the authorities above cited. 


Riparian Ricguts— FLats wHEN APPURTENANT TO SHORE Lanp. — 
By force of the colonial ordinance of Massachusetts of 1641-47, the 
owner of upland adjoining tide water prima facie owns to low-water 
mark, and does so own in fact, unless the presumption is rebutted by 
proof to the contrary. 

The flats do not pass as appurtenant to the upland when they are 
outside of the express boundaries in the grant, even if the grant con- 
tains the words ‘‘ together with all the privileges and appurtenances 
thereto belonging.’’ 

Mr. Justice Savage so holding, said in course of his discussion: A 
deed of the upland prima facie conveys flats — not appurtenances nor 
privileges merely, but the land itself, subject to public uses — to low 
water mark. On the other hand, we think it must be held that, if by 
the descriptive terms in the deed the flats are excluded, they do not 
pass even as appurtenances or privileges. They are outside the boun- 
daries fixed by the deed. No interest in land in the flats passes which 
is beyond the dividing line. 


EASEMENT OF Way IN AN ALLEY EXTINGUISHED BY THE OWNERS OR 
THE Lot Ownesrs. — Where, on a plat, dotted lines are used as a con- 
tinuation of the !ot lines, crossing the space at the rear of the lots 


way, 102 Mass. 865; 3 Am. Rep. 471; the discussion of the sufficiency of the 
Hollis v. Burgess, 37 Kan. 494; 15 Pac. writing under the statute of frauds. 
536; Burgon v. Cabanne, 42 Minn. 267; 1 Barry v. Coombe, 1 Pet. 640, 7 L. 
44 N. W. 118; Case v, Phoenix Bridge Ed. 295. 

Co., 184 N. Y. 78; 31 N. E. 254, and 2 Whitmore v. Brown, 61 Atl. Rep. 
many of the cases heretofore cited in 985 (Maine, Oct. 3, 1905). 
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marked ‘‘ Private Alley,’’ it shows that it was the intent to pass to the 
purchasers of the corresponding lots the space between the dotted lines, 
subject to an easement in favor of the lot owners, and not that the 
dedicator intended to reserve to herself the fee in the strip. 

Where owners of lots have title to an alley subject to an easement, 
and agree to abandon the alley, and inclose the same with their lots, 
each lot owner becomes seized of the absolute title to his entire lot 
including the portion of the alley so inclosed. 

The city of Chicago, in which the lots were, contended that the respec- 
tive owners of the lots acquired title in fee to a lot ninety feet in depth 
and only an easement in the strip ten feet wide designated as ‘‘ Private 
Alley ’”’ on the plat; that the title to this strip remained in the grantor 
of the lots; that she after the abandonment of the way conveyed this 
strip of land ten feet wide to one who caused the same to be platted as 
a public alley, and dedicated it to the city, which accepted the dedica- 
tion. The city then claimed to be the owner in fee of this strip in trust 
for the use of the public. The original owner did not in any of the 
deeds to the purchasers of the lots indicate that she reserved any in- 
terest in any part of the premises. The Court, Mr. Justice Boggs 
delivering the opinion, said: We think the plat, on its face, as we have 
before stated, shows that the lots were each of the length of 100 feet, 
subject to the easement of the private alley of the width of 10 feet 
extending across the rear end of each lot. The easement having been 
legally discontinued and abrogated, each lot owner became seised of 
the absolute title to the whole of his or her lot.! 


EasEMENT oF Way BY IMPLICATION — BOUNDARIES OF WHERE NOT DE- 
FINED. — Where a conveyance of a part of a tract of land leaves to the 
grantor full access to the highway over the land retained by him, he 
cannot, in derogation of his grant, claim an easement by implication in 
any part of the granted premises, even to the extent of a use of such 
premises for that purpose shown to exist at the date of the deed.? 

Where a conveyance of the easterly part of a tract of land carried as 
appurtenant thereto a way ‘‘ lying along the westerly side of the land 
described, the same to be used in common with the grantor, ’’ the way, 
while not exclusive in the grantee, lay entirely on the premises retained 
by the grantor. 


1 Chicago v. Hoberg, 75 N. E. Rep. 2 O'Brien v. Murphy, 75 N. E. Rep. 
542 (Illinois Oct. 24, 1905). 700 (Mass. Oct. 19, 1905). 
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Where the boundaries of a way are not defined in the deed creating 
the same, such boundaries are to be determined by a resort to the pur- 
pose for which the way was created and the acts of those having the 
right of user. 


Bounpary By A Pustic Roap AND By A Private War.—It may 
now be regarded as settled by our decisions that a conveyance of land 
bounded by a public road or street gives the grantee title to the middle 
of the road or street, if the grantor had the title to it and did not ex- 
pressly or by clear implication reserve it; that a call for a street as a 
boundary, which has been projected by a municipality, but not opened, 
does not ordinarily raise the presumption of dedication which will estop 
the owner from claiming damages when it is actually opened; and that 
where land is conveyed as bounded by a street which is platted on the 
city plan, but not opened, the grantee takes the fee in the land bounded 
by the street, and by implication acquires an easement over the bed of 
the unopened street, unless the circumstances attending the conveyance 
and description of the grant negative such implication.! 


Buripinc Restrictions are construed strictly against the grantors 
who impose them and those claiming under them, and doubts are re- 
solved in favor of the free use of property. 

A restriction in a deed, declaring that no structure but dwellings, to 
cost at least $2,500 and to be built 15 feet from the street line, shall 
be erected on the land, is valid. 

Owners of land platted it, and then conveyed it to a third person as 
trustee, who afterwards deeded back to each original owner a number 
of lots representing his interest in the unplatted tract. The plat, the 
deed from the owners to the trustee, and the deeds from the trustee 
contained no restrictions. The original owners subsequently executed 
deeds of many lots, 16 of which contained no restrictions, while others 
contained restrictions to the effect that no structure but dwellings 
costing at least $2,500 should be erected thereon. There was an 
understanding that the land should be used for residences. Double 
houses were built thereon without objection. Held, that a grantee in 
a deed stipulating that he would not erect ‘‘ any-building’’ on the lot 
conveyed of the value of less than $2,500 was entitled to erect a double 
house.? 


1 Neely v. Philadelphia, 61 Atl. Rep. 2 James v. Irvine, 104 N. W. Rep. 
1096 (Pa. Supreme Ct., June 22,1905). 631 (Mich. Sept. 20, 1905). 
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Deep 1x Escrow To Be Detiverep Arter Grantor’s DeatH. — 
Where the owner of land signed and acknowledged a deed and deliv- 
ered it to a third person, with instructions to deliver it to the grantee 
on the grantor’s death, but it was expressly agreed that, in case either 
the grantor or his wife repaid to the grantee certain advancements, 
they should be entitled to a surrender of the deed, the grantor did not 
part with all his dominion over the deed, and there was therefore no 
valid delivery thereof sufficient to pass title to the grantee.! 


MortTGace — Strict Forectosure. — A consent judgment, declar- 
ing that defendant, a mortgagor, ‘‘ has an equity to redeem ”’ land on 
the payment to plaintiff of a specified sum, and in case of the failure 
to pay the same within the time limited ‘‘ defendant shall stand de- 
barred absolutely ’’ of all equity in the premises, establishes the rela- 
tion of mortgagor and mortgagee between the parties. The words 
‘* defendant shall stand absolutely debarred ’’ of all equity in the land, 
as used in the judgment, do not amount to a strict foreclosure, and 
defendant has the right to redeem. 

This point was decided in Bunn v. Braswell.2 Mr. Justice Connor 
said in part: — 


Treating the consent judgment as the agreement of the parties, rather than 
the judicial determination of their rights, we are brought to the conclusion 
that, notwithstanding the provision of strict foreclosure, the relation of mort~ 
gagor and mortgagee continued to exist between them. 


MortGaGce, RepemprTion By AssiGNMENT To LEssEE. —A lease pro- 
vided for interest to be paid by the tenant on an antecedent mortgage, 
and the mortgaged premises had been so used in connection with 
other property that a severance would cause great injury. The lease 
had several years to run. It was held that after suit on the mortgage, 
when no interest was due, the tenant could tender the whole amount 
of the mortgage and demand an assignment.’ 

Chief Justice MircHeE tL, delivering the judgment of the court, said in 
part: The general doctrine of subrogation is that, where a party can 


1 Keyes v. Meyers, 82 Pac. Rep. 304 Smith, 132 N. Y. 524; 20 N. E. 997; 
(Cal. Sept. 13, 1905). Fleming v. Sitton, 21 N. C. 621; Jones 
2 51S. E. Rep. 927(N. C. Sept. 26, on Mortgages, §§ 251, 1538. 
1905), citing Peugh v. Davis, 96 U. S. 3 Wunderlev. Ellis (Supreme Court 
832; 24 L. Ed. 775; Macauley v. of Pennsylvania, June 22, 1905). 
VOL. XL. 9 
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attain all his legal rights in either of two different ways, a court of 
equity will compel him to take that which will do the least injury to 
another having a junior interest in the subject-matter, and, if neces- 
sary, will subrogate the latter to the prior rights. It is conceded 
‘* that a junior mortgagee, judgment creditor, or other incumbrancer, 
who pays off a prior incumbrance in order to protect his own interest 
in the incumbered estate, will as a general rule be subrogated to all the 
rights of the senior incumbrancer, and, if necessary for his protection 
may compel an assignment of the security.’ There is no good reason 
why the same relief should not be afforded under similar circumstances 
to a lessee for years, and there is authority for so holding. ‘* A ten- 
ant for years may redeem, although his lease being made after the 
mortgage, and good against the mortgagor, is not good against the 
mortgagee.! 

At common law a mortgagee could not be compelled to assign the 
mortgage on payment, but only to surrender it. In fact, in the ab- 
sence of a system of record, the surrender of the instrument was the 
only secure evidence the mortgagor had of payment. Our act of May 
28, 1715, in aid of the mortgagor, provided for compulsory entry of 
satisfaction by the mortgagee on the record. And so the act of June 
24, 1885, provides in certain cases for the compulsory assignment of 
mortgages on tender of the amount due. It is argued that these acts 
do not cover the case of a lessee or tenant, and therefore that he is with- 
out remedy. But these are common-law remedies, and even if it be 
conceded, which is by no means clear, that ordinary cases must be 
brought witbin their terms, it does not follow that equitable remedy 
should not be afforded when a case is shown to which equitable prin- 
ciples apply. The common law was opposed to assignments of choses 
in action, which it regarded as tending to litigiousness and mainte- 
nance. The general recognition and enforcement of assignments are 
the growth of modern methods of business and the development of 
equity founded on and following such methods.? There is no solid 
reason why the principle of subrogation, that where a party asserting 
a legal right can be fully secured in it and at the same time the inter- 
ests of another in the subject-matter can be protected from impending 
injury, should not be applied in regard to the assignment of a mort- 
gage and in favor of a lessee, as well as to any other case to which the 
principle is applicable. 


1 2 Jones on Mortgages (6th Ed.). 2? Bispham on Equity (7th Ed. 
§ 1066; Hamilton v. Dobbs, 19 N. J. 1905), § 164. 
Eq. 227. 
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MorrteaceEs, Notice or Prior Assignment. — A bond and mortgage 
were assigned as collateral, only the bond being delivered. Before 
record of the assignment, the same bond and mortgage were again 
assigned ; the mortgage only being delivered. Noinquiry was made by 
the second assignee, except that its attorney mentioned the fact that 
some of the bonds supposed to have been assigned were missing, where- 
upon the assignor said they were doubtless in his office, and the 
assignee’s attorney took the assignor’s affidavit to the effect that he 
owned the securities. Held to show that the assignee failed to exercise 
reasonable diligence in not attempting to learn of the prior assignment. 

On assignment of a bond and mortgage, the delivery of the mortgage 
without the bond was sufficient to put the assignee upon inquiry and 
charge him with notice of a former assignment, in which the bond had 
been delivered without the mortgage.' 

Chief Justice Cullen delivering the judgment of the Court of Appeals 
of New York said in part: — 


The difficulty in disposing of the question is inherent in the nature of the 
security. On the one hand, it is contended that as the mortgage is merely col- 
lateral or incident to the debt, and as there is no provision for the recording 
of any assignment of the bond, which is the principal obligation, an assignee’s 
title to the debt or obligation cannot be impaired by the failure to record the 
assignment, nor can the mortgagor be subjected to a double obligation, to wit, 
to have his land foreclosed under the mortgage and to be held personally re- 
sponsible on the bond. This view is strongly presented in the dissenting 
opinion below. On the other hand, it is contended that by the recording act 
it was intended to confer a quasi or limited negotiability on bonds and mort- 
gages, and that to accomplish this result it must be held that the title toa bond 
or evidence of debt, to secure which a mortgage is given, will be defeated by 
failure tc comply with the provisions of the recording act as to assignments of 
mortgages, whatever may be the rule as to tne assignment of other obligations, 
The question is a broad one. In our view, however, its decision is not neces- 
sary to a determination of this case, and therefore we leave it open. 

It is no answer to the failure of the bank to make proper inquiry and to 
obtain the bond to assert that, if it had, the assignor would have told plausible 
falsehoods to account for his failure to deliver the bond. This might or might 
not have proved the case. We cannot speculate on it. The same argument 
was made before the Supreme Court of Massachusetts in Shaw v. Spencer,? 
where a security was registered in the name of A., trustee, and transferred to 
the defendant for the trustee’s personal benefit. It was urged that the defend- 
ant was relieved from making inquiry of the trustee as to the nature of his 
interest, because the trustee would doubtless have told a falsehood on the 
subject. It was held that there was no such presumption, and that, even if 


1 Syracuse Sav. Bank v. Merrick 2 100 Mass. 382; 97 Am. Dec. 82; 1 
(Oct. 3, 1905). Am, Rep. 115. 
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such conduct on the part of the trustee was probable, it did not relieve the 
assignee from the duty of making inquiry. The case before us is stronger for 
the appellant than that of Kellogg v. Smith, supra. In that case the assignor 
stated to the assignee that the bond and mortgage which he failed to produce 
were locked up in the safe of his agent, who, at the time, was away. It was 
held that despite this excuse the nonproduction of the bond and mortgage was 
sufficient notice to deprive the assignee of the benefit of the recording act. In 
the present case, if the story told by Warner to the bank’s lawyer had been 
true, the bond was immediately accessible. 


A Deep sy A MortGacee, though he is not in possession of the prop- 
erty, operates not only as a conveyance of the legal title, but also as an 
assignment in equity of the mortgage debt.' 


Morteacre — Errect oF SALE oF RAILROAD UNDER FORECLOSURE. — 
The successor to the Union Pacific Railroad Company by purchase 
under a foreclosure sale of a first mortgage of the railroad property did 
not take the property free from the obligation, under the act of Feb- 
ruary 24, 1871, enacted subsequently to the execution of the mortgage, 
in the exercise by Congress of its reserved rights to alter, amend, or 
repeal the act incorporating the railroad company, to permit the joint 
use, by the trains of all railroads terminating at Omaha, of the bridge 
whose construction at that point by the Union Pacific Railroad Com- 
pany was authorized by that statute.? 

Mr. Justice Brewer, delivering the opinion, said: It cannot be tol- 
erated that a private individual or a State corporation can, by the pur- 
chase at a judicial sale of the property, strike down all the legislation 
of Congress passed subsequently to the mortgage, for the promo- 
tion of the public interests. We cannot assent to the conten- 
tion that the present owner of the property holds it free from 
obedience to all such legislation. Now, as before the foreclosure and 
sale, the public interests are to be regarded, and not simply private 
purpose, wishes, or prejudices. 


1 Sadler v. Jefferson, 30 So. Rep. sidered in the Welsh Case, supra, 
380 (Ala. June 30, 1905), citing — which has been followed by succeed- 


Hooper & Nolen v. Birch, 138 Ala. 423; 
35 South. 351; Welsh v. Phillips, 54 
Ala. 309; 25 Am. Rep. 679; Taylor v. 
A. & M. Association, 68 Ala. 229; 
Cook v. Parham, 63 Ala. 456. This 
question was very thoroughly con- 


ing cases and is supported by other 
authorities. 1 Jones on Mortgages, 
§ 808. 

2 Union Pacific R. Co. v. Mason 
City & Fort Dodge R. Co., 26 Supreme 
Court Rep. 19. 
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A Deep AssoLuTEe on ITs Face may BE SHOWN BY PAROL TO BE A 
MortTGaGe to secure future advances and the performance of contractual 
duties, although the mortgagor did not at the time have title to the land, 
and although title was put in the name of athird person, under agree- 
ment with him, for convenience. 

The evidence, to have such an effect, must be clear, positive, and 
convincing, but need not amount to proof beyond a reasonable doubt. 
It is not necessary, however, that the parties should have used the ap- 
propriate technical wards. Equity looks at the substance of the trans- 
actions, and not at the forms of agreement nor of the mere terms used. 

This was the decision in Stittv. Rat Portage Lumber Co.’ where Mr. 
Justice Jaggard delivered the decision of the Supreme Court of Min- 
nesota, carefully reviewing and citing many authorities. 


MorTGaGee MAY Ask APPOINTMENT OF A RECEIVER TO PROTECT THE 
PROPERTY BEFORE DerauLtt. — Under a mortgage given by a water 
company on all of its property to secure bonds, which conveys the legal 
title, the mortgagee has the right to ask the appointment of a receiver 
to prevent the property from being wasted, or its value impaired, al- 
though there has been no default in the payment of either interest or 
principal of the debt; and adecree which deprives the company of the 
right to longer maintain and operate its plant is sufficient ground for 
such appointment. 

So held in Farmers’ Loan & T. Co. v. Meridian Waterworks Co.? 
Niles, J., delivered a decision reviewing many cases, and saying in 
part: After the Meridian Waterworks Company had conveyed its 
property and its franchises incident thereto to the plaintiff to secure 
the bonds issued under its several mortgages, the water company had 
only an equity in these properties, and the right to continue in posses- 
sion of the same, subject to the terms and limitations stated in the deeds 
of conveyance. At the same time, and under the same conveyances, 
the plaintiff held the legal title for the benefit of the bondholders, with 
the right to take possession of the property whenever it became either 
necessary to sell it or to preserve it from waste and loss. The mort- 
gagor company having no other property besides that conveyed, the 
trustee had in fact a greater interest in the preservation of the property 
than in its sale. If the mortgagor had voluntarily abandoned its right 


1N. W. Rep. 561 (Minn. Sept 29, 2 139 Fed. Rep. 661 (Circuit Ct. 
1905). Miss. Apr. 28, 1905). 
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of possession, and left the property to go to waste, or if its existence 
as a corporation had been terminated at the suit of the State, so that it 
could not have performed its duties in caring for the property under its 
mortgage, in either event the right of the trustee to take possession 
would have accrued. The result would not be different where it was 
disabled in the performance of these duties by any other character of 
decree ; and when it is necessary to preserve the property the trustee 
may ask the appointment of a receiver to prevent the subject-matter of 
his mortgage from being impaired and wasted, without waiting until 
there has been a default, either in the payment of the principal or of 
interest on the indebtedness secured. 


A Granter’s Promise To Pay A MortGaGe on THE LAND IS NOT 
a Covenant RuNNING wiTH THE Lanp.—A purchaser from the 
grantor who has assumed the payment of a mortgage on the land, is not 
personally bound to pay the mortgage unless he has himself promised 
either expressly or impliedly to pay it.' 


Insury To Pustic Park —An Apvjorntnc Owner Cannot Ensoin 
WitHovut SHowine Insury. — An owner of land abutting on a public 
park is not entitled to enjoin the construction of a street railway 
through the park in such a manner as to be visible from his doorstep 
and offend his artistic sensibilities by its unsightly poles and appur- 
tenances and the marring of beauteous grassy Knolls, where he does 
not claim that such construction will result in the depreciation in the 
value of his property or in any pecuniary damage whatever. Of 
course the grantor in a conveyance of property ‘‘ for the sole use and 
behoof of a public park’’ is entitled to enjoin a violation of the terms 
of the grant by diverting the property to some other purpose than that 
of a park, irrespective of any question of damage. 

In Bayard v. Bancroft? the Court of Chancery of Delaware so hold- 
ing, Chancellor Nicholson delivering the opinion, said: In the allega- 
tions of injury made by the complainant, which I have quoted above 
at length, he carefully refrains from alleging that any depreciation in 
the valueof his abutting property, or that any pecuniary damage 


1 Scholten v. Barber, 75 N. W. Rep. 262 Atl. Rep. 6 (Del. Nov. 6, 
460 (Illinois Sup. Ct. Oct. 24, 1905). 1905). 
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whatever, would result to him from the construction and operating of 
the railway upon the park lands in the manner indicated. Neither 
does he allege or claim that any such injury or detriment would result 
to him as abutting landowner as would be recognized to be such by the 
average man, whose judgment in the matter of damage is after all the 
standard set by the court. The Court of Chancery has never used the 
tremendous power of the injunction process to protect artistic sensi- 
bilities. An extension of its power into that domain would be most 
dangerous. Its mode of exercise would vary with the kind and degree 
of cultivation possessed by the individual Chancellor in matters of taste, 
for it is the subject of every-day observation that there are many speci- 
mens of landscape gardening and architecture, to say nothing of sights 
and sounds and odors in general, which, while pleasing and agreeable 
to many men, are offensive in the extreme to others. 


Curent LiaBLe For AN ARREST ORDERED BY HIS ATTORNEY RETAINED 
to Cottect a Dest. — An attorney retained to collect a debt is, by 
virtue of his employment as such, invested as his client’s agent with a 
large and liberal discretion and the most ample authority in everything 
pertaining to the collection of the debt and control and service of the 
process; and bis action in directing an officer, who arrests the debtor, 
to commit the debtor to a jail in another county than that in which the 
arrest is made, in violation of a State statute, is chargeable to the 
client, and makes the client a trespasser ab initio with the officer who 
makes the arrest. 

In Gibson v. Holmes,' Chief Justice Rowell of the Supreme Court of 
Vermont delivering the opinion, cited many cases showing the respon- 
sibility of the client for his attorney’s acts and in the case before the 
court holding the client liable for false imprisonment procured by the 
attorney. The suit on which the arrest was made was abandoned and 
the defendant released from arrest. ‘The Chief Justice said in part: 
In Foster v. Wiley,’ it was held that, where plaintiff’s property was 
taken and sold on an execution wrongly issued at the instance of the 
defendant’s attorney, the defendant was liable in trespass. The court, 
speaking through Judge Cooley, said it seemed to be the result of the 
authorities that, when one puts his case against another into the hands 
of an attorney for suit, it is a reasonable presumption that the author- 
ity he intends to confer upon the attorney includes such action as the 


1 62 Atl. Rep. 11 (Vt. Oct. 26, 1905). 2 27 Mich. 244; 15 Am. Rep. 185. 
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latter, in his superior knowledge of the law, may decide to be legal 
proper, and necessary in the prosecution of the demand, and that con- 
sequently whatever adverse proceedings may be taken by the attorney 
are to be considered, as far as they affect the defendant in the suit, as 
approved by the client in advance, and therefore as his acts, even 
though they prove to be unwarranted by the law. In Poucher v. 
Blanchard,' it was said not to matter that the sale of the boat in ques- 
tion was a pure trespass; for it had been frequently decided that a 
client may be responsible for a trespass committed by his attorney that 
he in no way authorized, except by his general employment of the 
attorney. It is said in Moulton v. Bowker,’ that an attorney at law has 
authority, by virtue of his employment as such, to do in behalf of his 
client all acts, in court or out, necessary or incidental to the prosecu- 
tion and management of the suit, and which affect the remedy only, 
and not the cause of action. In Morgan v. Joyce, it was held that the 
plaintiff, by employing an attorney to bring and prosecute a suit, 
authorized him to give directions for serving the writ, and was bound 
by them. 


WarenousE Recerpr — Where a warehouseman issues a_ receipt 
acknowledging the receipt of certain merchandise, and binds himself to 
deliver the same or pay the cash market price thereof, and further, 
stipulates that it shall be negotiable by indorsement, and that ‘‘ no 
debt, demand, or set-off will be claimed against said’’ merchandise, 
he cannot be permitted to assert, as against a subsequent bona fide 
holder of the receipt, that it was issued through mistake.* 


EquitaB_e Lien ror Money ADVANCED TO Buy a Housgs. — Where a 
daughter paid certain money to her father on his agreement to buy a 
house for a home, which should be hers on the death of her parents, 
and he thereafter purchased a home, paying a larger sum than that 
given him by the daughter, and taking the deed in his own name, on 
his death the daughter has an equitable lien on the property for the 
amount advanced. 

Having allowed the money to remain in the property in reliance on 


1 86 N. Y. 256. 4 Star Compress & Warehouse Co. 
2 115 Mass. 36; 15 Am. Rep. 72. v. Meridian Cotton Co., 39 So. Rep. 
3 (N. H.) 27 Atl. 225. 417 (Miss. Nov. 20, 1905). 
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the promises of her father, the daughter was entitled to interest from 
the time of the original payment. No trust was impressed on the 
property in such case resulting in favor of the daughter, because the 
money paid by the daughter was not the whole consideration paid for 
the property, or for some aliquot past thing.' 


CoLLaTERAL Security — Expense or CoLtectinc. — When a creditor 
takes a note of a third person as collateral security for his debt, he is 
bound to use due diligence in the collection of the collateral. He is 
responsible to his debtor for any loss occasioned by his laches. The 
creditor is entitled to receive all reasonable costs and expenses incurred 
in the protection and collection of the collateral to the same extent as 
any other trustee. These principles are supported by most abundant 
authority, and are founded on reason and justice.” 


Deep 1n Fee not Cut Down To Lire Estate By SuBsEQUENT REpuG- 
nant Crause. — A deed, after reciting the consideration, contained 
the usual operative words of conveyance, unto the grantee, ‘‘ to him 
and his heirs, forever,’’ to have and so hold the premises, to him and 
his heirs and assigns, free and discharged of any and all incumbrances, 
in fee simple, forever; but after the covenant of warranty was a clause 
providing that, after the death of the grantee and his wife, the land 
should descend to their heirs, specified, to be equally divided between 
them. Held, that such clause was repugnant to the fee conveyed, both 
in the premises and the habendum of the deed, and was therefore void. 


A Devisrt to One so Lone as SHE SHALL REMAIN UNMARRIED DOES 
Nor Create an Estate 1n Frr.* — In the first place, said Chief Justice 
Morton, delivering the opinion, the words fixing the duration of the 


1 Leary v. Corvin, 73 N. E. Rep. 
984 (N. Y. Ct. of Appeals, Apr. 11, 
1905), citing on the latter point White 
v. Carpenter, 2 Paige, 217; Sayre v. 
Townsend, 15 Wend. 647; McGowan 
v. McGowan, 14 Gray, 119; 74 Am. 
Dec. 668; Wheeler v. Kirtland, 23 N. J. 
Eq. 22; Perry v. McHenry, 18 III. 227; 
Baker v. Vining, 30 Me. 121; 1 Am. 
Rep. 617. See Brown on Frauds, § 86. 

2 Hickson Lumber Co. v. Pollock, 51 


S. E. 855 (N. C. Oct. 3, 1905), citing 
Jones'on Pledges, §§ 400, 680; Griggs 
v. Howe, 2 Abb. Dec. 291; Starrett v. 
Barber, 20 Me. 457; Gregory v. Pike, 
67 Fed. 837; 15 C. C. A. 83; Colebrook 
on Coll. §§ 90, 111, 114; Hurst », 
Coley (C. C.), 22 Fed. 183. 

3 Wilkins v. Norman, 51 S. E. Rep. 
797 (N. C. Sept: 12, 1905)- 

4 Harlow v. Bailey, 75 N. E. Rep. 
259 (Mass. Sept. 26, 1905). 
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estate, ‘‘so long as she shall remain unmarried,’’ do not indicate an 
intention to create an estate in fee. The authority to the devisee to 
sell at public or private sale, which immediately follows them, requires 
her ‘to invest and reinvest safely the proceeds, and appropriate to 
her own use the income of such investments so long as she shall remain 
unmarried.’”’ The provision is inconsistent with the creation of an 
estate in fee, and shows that the estate was for life only. A power to 


sell may well be given to a devisee in connection with a devise of an 
estate for life.’ 


Drrectine a Verpiot. — In McGuire v. Blount,? the Supreme Court 
of the United States, Mr. Justice Day delivering the decision, says: 
No rule is better established in this court than that which permits a 
presiding judge to direct a verdict in favor of one of the parties when 
the testimony and all the inferences which the jury could justifiably 
draw therefrom would be insufficient to support a different verdict. 
It is clear that where the court would be bound to set aside a verdict 
for want of testimony to support it, it may direct a finding in the first 


instance, and not await the enforcement of its view by granting a new 
trial. 


Master AND SERVANT — Risk Assumep. — Plaintiff, a young girl, 
while at work on a laundry mangle, was injured by having her hand 
drawn between a roller and a hot cylinder as she was removing from 
the roller one of the pieces which had caught thereon. There was 
nothing to show that she understood or appreciated how fast the 
machine was revolving. She had seen others remove pieces from the 
roller in a similar manner while the mangle was in operation, and had 
received no instruction or warning as to the danger. Held, that she 
did not assume the risk of such injury as a matter of law.® 

Mr. Justice Morton, delivering the opinion, said in part: An 


1 Woodbridge v. Jones, 1838 Mass. 434; 14 Sup. Ct. Rep. 619; Anderson 


549; 57 N. E. 878; Collins v. Wick- 
wire, 162 Mass. 143; 38 N. E. 365; 
Hatfield v. Sohier, 114 Mass. 48. 

226 Supreme Ct. Rep. 1 (Dec. 1, 
1905), citing Elliott v. Chicago, M. & 
St. P. R. Co., 150 U. S. 245; 37 L. ed. 
1068; 14 Sup. Ct. 85; Union P. R. Co. 
v. McDonald, 152 U. S. 262; 38 L. ed. 


’ County v. Beal, 113 U. S. 227; 28 L. 


ed. 966; 5 Sup. Ct. Rep. 433; Dela- 
ware L. & W. R. Co. v. Converse, 139 
U. S. 469; 35 L. ed. 213; 11 Sup. Ct. 
Rep. 569. 

3 Manning v. Excelsior Laundry 
Co., 75 N. E, Rep. 254 (Mass. Oct. 18, 
1905). 
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employer cannot stand by, we think, and see persons in his employ 
doing things in the course of their employment for his benefit which 
may result in injury to them if they are not properly warned or in- 
structed, and escape liability on the ground that they had not been 
told to do what they were doing. By allowing the things to be done 
without objection, he must be held to have assented to the construc- 
tion thus given in effect by his employés to the scope of their duties. 
The evidence of the witness Gilbert in behalf of the plaintiff that she 
had taken pieces from the rollers was properly admitted in support of 
the plaintiff’s contention as to the course of the business. 


DamaGes For Fricut without Paysicat [njury.—In Huston 
Borough of Freemansburg,' Chief Justice Mitchell of the Supreme 
Court of Pennsylvania in a concise and conclusive opinion, the greater 
part of which we quote, —- an opinion which we heartily commend 
to the attention of courts and counsel, said: We have had the case 
reargued before the full court, to settle finally the main question that 
there can be no recovery of damages from fright or other merely 
mental suffering unconnected with physical injury. The principle was 
really decided in Fox v. Borkey,? and has been confirmed and enforced 
in Ewing v. Pittsburg, etc., Ry. Co.* Ewing v. Railroad is a particu- 
larly strong case, for it was decided on a demurrer to a statement set- 
ting forth a collision of cars through the negligence of the defendant, 
by which the cars were overturned and thrown from the track against 
the dwelling house of the plaintiff, subjecting her to great fright, fear, 
and nervous excitement and distress, whereby she became sick and 
disabled from her usual work, etc. The question was thus squarely 
presented on its own merits, stripped of all complicating circumstances, 
and this court said unanimously per curiam that there was no cause of 
action. ‘The question came up again in Linn v. Duquesne Borough,‘ 
and with the same result. But our Brother Fell reviewed the princi- 
pal authorities outside of the State, and showed that ‘‘ the decided 
trend of decision, both in this country and in England, is against the 
maintenance of such an action, or the allowance for mental suffering 
as an element of damages when distinct from physical injury.’’ 


161 Atl. Rep. 1022 (Pa. Supreme v. Duquesne Borough, 204 Pa. 6551; 
Ct., June 22, 1905). 54 Atl. 341; 93 Am. St. Rep. 800. 
2 126 Pa. 164; 17 Atl. 604. 4204 Pa. 551; 54 Atl. 341; 93 Am. 
8 147 Pa. 40; 18 Atl. 340; 14 L. R. St. Rep. 800. 
A. 666; 30 Am. St. Rep. 709; and Linn 


140 40 AMERICAN LAW REVIEW. 

The industry of counsel in the present case has furnished us witia a 
few other cases favorable to his contention. But they do not show 
any sound reason for a change of our view. All of the cases are of 
recent and unhealthy growth, and none of them stands squarely on 
the ancient ways. In the last half century the ingenuity of counsel, 
stimulated by the cupidity of clients and encouraged by the prejudices 
of juries, has expanded the action for negligence until it overtops all 
others in frequency and importance ; but it is only in the very end of 
that period that it has been stretched to the effort to cover so intan- 
gible, so untrustworthy, so illusory, and so speculative a cause of 
action as mere mental disturbance. It requires but a brief judicial 
experience to be convinced of the large proportion of exaggeration, 
and even of actual fraud, in the ordinary action for physical injuries 
from negligence ; and if we opened the door to this new invention the 
result would be great danger, if not disaster, to the cause of practical 
justice.' If, therefore, the question were new, we should see no rea- 
son to reach a different conclusion. But it is settled for this State 
and is no longer open to discussion. 


Exp ostves — NEGLicEeNcE Resuttine Deatu. —In suits by ad- 
ministrators of the estate of several persons against the American 
Powder Mills and others to recover for their wrongful deaths, it was 
proper for the court to charge that recovery could not be had for dam- 
ages as in an action for personal injuries, but that the remedy pro- 
vided was in the nature of a penalty, which was assessed according to 
the degree of defendant’s culpability or that of its servants. 

Where defendant’s servant, intrusted with the repair of a powder 
magazine which had become defective and dangerous by a leakage of 
nitroglycerine, before removing dynamite and gunpowder therein, as 
directed, poured a liquid, which had been furnished him, on the discol- 
ored area and then began scrubbing the surface with a broom, which 
resulted in a general explosion, such facts justified a finding that he 
was not only lacking in ordinary care but was guilty of gross negli- 
gence. 

Where, in an action for death in an explosion of certain powder mag- 
azines, there was evidence that the disaster would not have oceurred 


1 Spade v. Lynn & Boston R.Co., Rochester Ry. Co., 151 N. Y. 107; 45 
168 Mass. 285; 47 N. E. 88; 38 L.R.A. N. E. 354; 34 L. R. A. 781; 56 Am. St. 
512; 60 Am. St. Rep. 393; Mitchell v. Rep. 604. 
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except for defendant’s conduct in permitting a portion of the magazine 
floor to become soaked with nitroglycerine, and defendant, when in- 
formed of this condition, was negligent in keeping a large quantity of 
explosives in the magazine, and in not having repairs made under the 
personal supervision of its superintendent, rather than intrusting them 
to an inexperienced servant, such negligence could be properly found 
to be the efficient cause of the accident.! 


DIVIDENDS ON SPECIAL PREFERRED Stock. — The by-laws of a cor- 
poration divided the capital stock into cumulative preferred stock and 
common stock and provided that ‘‘ such of the preferred stock as is 
known as ‘ Springfield stock,’ for which provision is hereinafter made, 
shall be entitled to annual dividends in preference to the remain- 
ing preferred stock, for the period of three years from the orig- 
inal issue thereof; but dividends may annually be declared on such 
remaining preferred stock, during said period, after said ‘ Spring- 
field stock’ shall have received its annual seven per cent, or the accu- 
mulations thereof, if the full amount is not paid in any one year. The 
dividends on said remaining preferred stock shall accumulate during 
said three years to the extent that they are not paid.’’ The period of 
three years from the original issue of the Springfield stock had elapsed 
long before the dividend in question was declared, and no dividend 
upon any of its stock had previously been declared. 

The holders of preferred and common stock as collateral security 
for a note signed by third persons brought a bill in equity against the 
corporation contending that by the true interpretation of the by-law 
the Springfield stock was entitled to preference only for the period of 
three years from the original issue thereof, and that, this period hav- 
ing passed, the other preferred stock is entitled to share equally with 
the Springfield stock. It was held, however, that the Springfield stock 
was entitled by the by-law to three dividends of seven per cent each 
in preference to the remaining shares.” 


Lire Insurance Porictes as ArrecTeD BY BANKRUPTCY OF THE IN- 
suRED. — The right of a bankrupt to a life insurance policy having a 
cash surrender value provided for in the contract, on the payment of 


1 Oulighan v. Butler, 75 N. E. 726 Prang Art Co., 75 N. E. Rep. 705 
(Mass. Oct. 19, 1905). (Mass. Oct. 19, 1905). 
2 Gardner Savings Bank v. Taber- 
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such value to the trustee in bankruptcy is not affected by his death 
after adjudication, but passes to his representatives. Policies having 
no such surrender value by contract pass to the trustee as assets as of 
the date of adjudication, free from any right or claim of the bank- 
rupt. A pledgee of a life insurance policy pledged more than four 
months prior to the bankruptcy is entitled to hold the same against the 
trustee in bankruptcy. 

More than four months prior to his bankruptcy the bankrupt made a 
bona fide assignment of three life insurance policies as security for a 
debt, one of the policies having a cash surrender value and the others 
not. After the adjudication the pledgee reassigned the policies to an- 
other creditor of the bankrupt, receiving a sum therefor which he 
credited on his debt, and thereafter proved the remainder as an unse- 
cured debt. Before any proceedings had been taken with respect to 
the policies, the bankrupt died, and they became payable, the amount 
exceeding the debt of the original pledgee. Held that, whatever rights 
the reassignment may have given as between the parties thereto or as 
against the bankrupt’s administrators by reason of his assent thereto, 
it did not affect the right of the trustee, which was to redeem the poli- 
cies on payment of the amount of the debt of the original pledgee and 
any sums which had been advanced by way of premiums, his redemp- 
tion being subject, however, to the right of the administrators to retain 
the policy having a cash surrender value on payment of such value; 
that the debt so secured by tbe pledge should be apportioned between 
the different policies, and the amount apportioned to the policy having 
a cash surrender value taken pro rata from such surrender value, which 
belonged to the trustee, and the excess above such value, which be- 
longed to the bankrupt’s administrators; that the amount so required 
to be paid by the trustee in redemption of the policies should be dis- 
tributed between the original pledgee and his assignee in accordance 
with their equities growing out of the assignment, subject to the re- 
quirement that the excess claim filed by the former against the bank- 
rupt estate should be expunged.’ 


Action To Avorp A Sate Mape Unper Orprer or Court BARRED 
By Lacues. — Where the probate court authorized the sale for the 
payment of debts of land of a decedent devised to his widow for life, 
the fee of which passed as undevised property to his heirs, and a sale 


1 Van Kirk v. Vermont State Co., 140 Fed. Rep. 38. 
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was made and a deed executed to the purchaser, who took possession, 
the deed conveyed the title to the land, and if valid gave the purchaser 
a title paramount to both life and estate in remainder, and if invalid 
the wrong was then committed against both, entitling the remainder- 
men to proceed to have it avoided without waiting for the death of the 
life tenant. The remaindermen waited more than twenty-eight years 
before attacking the sale on the ground of fraud, though ten years be- 
fore they had knowledge of the situation. The suit attacking the sale 
was begun about three years after the death of the life tenant, and 
about sixteen months after the death of the purchaser. Held, that the 
suit was barred by laches.’ 

More briefly stated, said Mr. Justice Hammond, delivering the 
opinion, it appears that by this bill the plaintiffs seek to avoid for fraud 
a transaction nearly a generation old, although at least for more than 
ten years they have known the facts as they now appear, and they 
have waited until the parties to the transaction have both died. Such 
laches should be in equity a bar to the bill. The plaintiffs must be 
remitted to their remedies at law, if any they have. 


Mentat Heartinc — Assent — In an action for an al- 
leged libel the plaintiffs alleged that the defendant wrote and caused 
to be published in a newspaper an article in which the plaintiffs were 
called ‘* miserable charlatans’’ and in which statements were made 
concerning their business which were false and libelous. ‘The Supreme 
Court of Missouri in their opinion state the evidence given at the trial 
in the Circuit Court as follows :— 


Upon the trial the evidence both for plaintiffs and defendant showed as 
follows: The plaintiffs, who were men without pretense of scientific learn- 
ing, and who possessed only to a limited degree even the rudiments of educa- 
tion, were engaged in business at Nevada which they called magnetic healing. 
They employed for assistants, three men who were also unlearned in any 
science and of little common education, and in addition to these a large num- 
ber of female typewriters. They advertised very extensively in the chief cities 
of the United States and in foreign countries. In their advertisements they 
professed to possess miraculous power to heal all diseases to which human 
beings were liable, without medicine and without surgery; that to them had 
been committed a startling revelation whereby all ailments are dispersed as 
if by magic; that they had cured patients thousands of miles away and could 
cure thousands in an instant; that they exerted the same powers that Jesus 


1 Lindsey v. Fabens, 75 N. E. 623 (Mass. Oct. 19, 1905). 
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Christ exerted to cure diseases nineteen hundred years ago. By far the greater 
number of their patients were at a distance and the only communication with 
them was by letter; those they proposed to cure, no matter what the disease, 
and though thousands of miles away, by a mysterious influence of the mind 
of the healer over that of the patient. The chief direction in the letter to the 
distant patient was that at a certain hour in the day he should dismiss all dis- 
turbing thoughts and bring his mind into a passive condition to receive the 
influence of the mind of the healer, who, at that same hour in Nevada, would 
bring his mind to exert the mysterious influence desired. The business that 
the plaintiffs built up by these methods was indeed wonderful in respect of 
its magnitude; they were making a thousand dollars a day. People suffering 
with sickness and disease came by hundreds to Nevada to receive the magic 
touch of these men and many of them went away believing that they had been 
cured or benefited. But the great bulk of the business was through what they 
called their absent treatment, that is, by letter correspondence. Their patients 
of this kind numbered many thousands, and they were treated by the type- 
writers who alone read the letters coming from the absent patients and an- 
swered them. The answer to each was in the main a copy of a circular letter 
prepared by the plaintiffs and furnished the typewriters for that purpose. One 
of the plaintiffs who was the originator of the scheme and the chief director 
of the business, explained that the process of this absent treatment was that 
at the hour designated in the letter in which the patient was to make his mind 
passive to receive the healing influence, he, the healer, would bring the powers 
of his own mind to bear on that of the distant patient and the beneficial results 
would follow. In this way many hundreds of men, women and children in 
different parts of the world were treated at the same instant. When his 
attention was called to the fact that at a stated hour in Nevada, when the healer 
was exercising his mind to transmit its influence to the expectant patients in 
different parts of the world that time would not correspond with the hour in 
distant and different localities, he gave no clear examination of the point.”’ 
The court in giving judgment said: “ Courts are not such slaves to the 
forms of procedure as to surrender their own intelligence to an array of wit- 
nesses testifying to an impossibility. They are not required to give credence 
to a statement that would falsify well-known laws of nature though a cloud of 
witnesses swear to it. We recognize that in the realm of science much is yet 
undiscovered, and especially is this so in the science relating to diseases of the 
human system and their treatment. Different schools of medicine contend 
with each other on vital questions, and as long as the contest continues with 
reason it can not be said that the right of either as above the other has been 
demonstrated. Butif either school would convince us that it is right or even 
that it is entitled to be recognized as a contestant; it must appeal to our in- 
telligence and discuss the subject on the basis of natural laws. If it cannot be 
discussed on that basis, there is nothing to discuss. If aman comes into court 
claiming to possess supernatural powers and brings with him witnesses who 
swear he has done for them that which we know is impossible, we are not 
required to believe such evidence. Here was a woman, who perhaps believed 
what he said, who testified that by a mental process of one of these plaintiffs 
transmitted to her through a letter several hundred miles away, she was 
entirely cured of a cancer of the breast. The fact that the plaintiff, who was 
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supposed to have transmitted the influence from Nevada, was not there at the 
time, does not add to the absurdity of the statement. And the testimony of 
other witnesses, perhaps also sincere, to the effect that they were cured of 
otherwise incurable diseases by such mysterious process can have absolutely 
no lodgment in our intelligence.” 


All the judges concurring, held that the business of the plaintiffs, 
as shown by their own evidence, was of such a character that they were 
not entitled to the protection under the law of libel.! 


Excise Tax on Trapinc Stamps. —The Supreme Judicial Court of 
Massachusetts has just handed down a decision in the case of O’ Keefe 
v. Somerville? declaring a statute of 1904 imposing an excise tax on the 
business of selling or giving trading stamps in connection with the sale of 
merchandise and commodities, equivalent to three per cent of the gross 
receipts for such sales, unconstitutional. It was conceded that the tax 
was not upon the merchandise sold, but upon the stamp and the sole issue 
was whether the trading stamp is a commodity. 

The court says: ‘“‘ It is not necessary in the present case to deter- 
mine the meaning of the word commodities, in reference to every possible 
application of it, but we are of opinion that it is not broad enough to in- 
clude every occupation which one may follow, in the exercise of a natural 
right, without aid from the Government, and without affecting the rights 
or interests of others in such a way as properly to call for governmental 
regulation. In the statute before us the selling or giving of trading 
stamps, in connection with the sale of articles, can hardly be considered 
a business in itself, but the business which the statute seeks to reach is 
the selling of articles under an arrangement to deliver stamps as a 
part of the sale, or as an accompaniment of it. The statute includes 
sales of articles of every kind, and it describes the delivery of 
stamps in terms that include deliveries which, under the decisions of 
this court, are entirely objectionable in law. Such deliveries have 
generally been considered permissible in connection with the sale of 
articles, in the exercise of a common right. Many cases have been 
decided which invalidate statutes or ordinances intended to prevent 
such deliveries. 

‘* Even if the Legislature might constitutionally impose an excise tax 
upon the business of selling articles in the usual way, it has not 
attempted to do so, and this statute, if it were construed in reference 


1 Weltner v. Bishop, 171 Mo. 110. 2 Decided January, 1906. 
VOL. XL. 10 
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to the general business of selling alone, would be unreasonable and un- 
constitutional, because it would impose a tax upon some vendors and 
not upon others. We are then brought to the question whether the 
peculiar way of selling, to which the statute relates, involves a 
material difference in the nature of the business, such as to warrant 
the imposition of an excise tax on that account. The only difference 
referred to is the giving or delivering, as a part of the sale or in con- 
nection with it, of a stamp, or other similar device, which represents an 
additional right of property. Because this is entirely legitimate, the 
attempt to tax it as a peculiar kind of sale, is a discrimination founded 
upon an immaterial fact; which renders such statute invalid. ‘Taking 
the acts referred to in the broad terms of the description of the 
statute, they are not dependent for their legality upon the legislative 
will, nor do they call for legislative regulation. They were per- 
formed in the exercise of a natural right, and are not in any sense 
rights or privileges conferred by law. 

‘‘ If these stamps were used in such a way as to constitute a lottery 
or game of chance the use would be punishable. One of the reasons 
why these methods are allowable is found in the familiar principle that 
constitutional liberty means the right of one to use his faculties in all 
lawful ways, to live and work where he will, to earn his livelihood in 
any lawful calling, and to pursue any lawful trade or 
avocation. The restrictions upon conduct which may be im- 
posed in the exercise of the police power include everything that 
may be necessary in the interest of the public health, the public safety, 
or the public morals, and they include nothing more. These doctrines 
have often been discussed and elaborated, and it is unnecessary to con- 
sider them at length in this case. In applying them to the business 
mentioned in this statute, no reason appears for the imposition of an 
excise tax upon the business of selling articles with an accompaniment 
of stamps which entitle the vendee to other property.”’ 


ReGuLaTion oF Rates. —In Interstate Commerce Com- 
mission v. Chicago Great Western R. Co.,? and some twenty other rail- 
road companies, which were bills in the Circuit Court of the United 
States, Northern District of Illinois, Eastern Division, to enforce an 
order of the Commission as to rates, Judge Bethea rendered a decision 


1 Reported in Chicago Legal News, Document No. 99, Ist Session 59th 
Dec. 2, 1905, and reprinted in Senate Congress. 
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dismissing the bills. We publish an analysis of the decision by our 
contributor, B!ackburn Esterline, Esq., of Chicago, as follows: — 

The defendants are carriers from the Missouri River and St. Paul to 
Chicago. Prior to August 8, 1902, the published rates of the companies 
for carrying fresh meats and packing-house products from the points 
named to Chicago were the same as the published rates for carrying 
live stock from the same points to Chicago. On that date the Chicago 
Great Western Railway Company, which had the longest route, in order 
to secure business entered into a contract in good faith with the Mis- 
souri River packers, in which it cut the rate on fresh meats three cents 
per hundred pounds. This inaugurated a stiff competition on the part 
of all the roads for the fresh meat and packing-house products, on which 
the rates were severely cut, though the rates on live stock remained 
unchanged. ‘The Interstate Commerce Commission held that this was 
in violation of the interstate commerce act and that it constituted a 
wrongful prejudice and discrimination; the carriers were accordingly 
ordered to lower the rates on live stock also, and to cease and desist, 
etc., on or before February 15, 1905, wherein they failed, and the Com- 
mission commenced the suits. 

By counsel for the Commission it was contended that the rates were 
unreasonable under section 1, and that the defendants were commit- 
ting an unlawful discrimination against the locality of Chicago and 
against live cattle and live hogs and the shippers thereof, and that 
they were giving an undue and unreasonable preference or advantage 
to the traffic in fresh meats and packing-house products, in violation 
of section 3 of the interstate commerce act and the Elkins Act. The 
railway companies denied the charges, contending that there was no 
relative similarity between the products and the live stock; that when 
the cost of service was considered they could carry the products 
cheaper than the live stock; that the risk of carriage of the former 
was lower, and that the difference in rates was the result of compe- 
tition. 

The hearing lasted a month and 4,000 pages of testimony were taken 
and considered, together with many tables, etc. The case generally 
and the opinion of the court hinged largely on the question of compe- 
tition, which became the controlling factor. It was said by counsel 
for the Commission that competition was not a factor to be considered 
in determining the question of fact as to undue preference and unjust 
discrimination, but the court held that it was. In other words, it held 
that the question of undue preference and unjust discrimination against 
one place over another is secondary to the question of competition of 
railway companies when the competition is not the result of agreement, 
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but is carried on in good faith in order to get business and the rates 
reasonable and remunerative to the company. 

Judge Bethea, in his opinion, declared that he had given as full con- 
sideration to all the facts and circumstances in the case as it was possi- 
ble for him to give; and, after such full consideration, he held that 
the prima facie case as made by the findings of the Commission had 
been overthrown by the evidence taken before him. 

The very important feature about it all is this: That if the Inter- 
state Commerce Commission had had the power on February 15, 1905, 
to enforce the order it entered on that date to lower the rates on live 
stock also, the Chicago, Milwaukee and St. Paul Railway Company, 
as shown by the sworn testimony, based on the business of the past 
year, would have sustained an actual and direct loss, during the time 
which elapsed before the court set aside the erroneous order, of 
$300,000; the Chicago, Burlington and Quincy Railway Company a 
like sum, and the Chicago and Northwestern Railway Company a 
like sum, and all the other defendants an actual and direct loss equal 
to that sustained by the three companies named, making a total of 
$1,800,000. It also happened that the indirect losses of all the com- 
panies would have doubled the latter sum. 


a 
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La CONSTITUTION JURIDIQUE DE L’EMPIRE COLONIAL BRITANNIQUE. — Pak H. SPEYER, 
avocat a la Cour D’appel. Paris. Librairie Nouvelle de droit et de jurisprudence. 
ARTHUR ROUSSEAU, Editeur. 14, Rue Soufflot et Rue Toullier, 13. 


This monograph undertakes to present within narrow limits a complete out- 
line of the political organization of that vast aggregate known as England’s 
colonial empire, together with brief descriptions of the several distinct sys- 
tems of jurisprudence which regulate private rights in the more important 
parts of it. In what is said upon the subject of historical evolution there is a 
sufficiently distinct recognition of the all important fact that ‘‘ Wessex has 
grown into England, England into Great Britain, Great Britain into the United 
Kingdom, the United Kingdom into the British Empire,’’ —the history of the 
colonial system beginning with the voyages of the Cabots along the American 
coast in 1497-98. All of the colonial possessions of the United Kingdom 
beyond the four seas, excepting such military and naval stations as Gibraltar, 
Malta, Cyprus, and Aden constitute four great groups of territory which may 
be enumerated as follows: The North American possessions; the West Indian 
Islands, in connection with which may be considered the English possessions in 
Central and South Africa and the possessionsin Australasia. Apart from these 
four groups must be considered the great dependency of India where a com- 
pletely foreign race is ruled by English officials under administrative forms which 
constitute an exception to the English colonial system as it exists elsewhere. 
When the colonial system applied to these vast areas is viewed as a whole 
the fact appears that it embraces almost every form of government, from that 
of the autocratic high commissioner, who legislates for savage Basutoland by 
the issuance of proclamations merely, up to the complex federal union, under 
which the self-governing communities of Canada control their own destinies 
with scarcely any interference whatever from the parent state. The distin- 
guishing feature of this elastic system is embodied in the application to each of 
its widely divergent parts of that form of government which seems best adapted 
to its special stage of development and to its local wants and traditions. To 
those communities which are fully developed, not only representative, but 
responsible government is given; to those not so far advanced, representative 
government only; to those still more backward, a composite form, partly repre- 
sentative and partly official; while those not deemed capable of self-government 
in any form are placed under what is known as the crown colony system, which 
means simply a body of official rulers appointed from Downing Street. Over 
all, no matter whether the grant of autonomy be great or small, the ultimate 
power forever abides in the Imperial and omnipotent Parliament at Westminster, 
which can at a blow reduce Canada from her high estate to one of servile de- 
pendence. And yet, even under that sword of Damocles, England’s colonial 
empire now reposes so peacefully as to shake the faith of many in Turgoit’s 
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famous apothegm that “ colonies are like fruit which cling to the tree only till 
they ripen.” The author clearly points out the basic fact that while this ag- 
gregate of local communities is united under one supreme directing power 
nothing like a federal system exists because even the .:utonomous colonies do 
not participate in any manner in the direction of the great affairs concerning 
the whole, a power reserved by the English government to itself alone. 

In the chapter devoted to the consideration of the several systems of 
civil, commercial and penal law, now existing in the colonies, the author 
points out their widely diverse origin, and explains the areas within which 
English, Spanish, Roman-Dutch, French and Anglo-Indian laws are applied 
to the regulation of private rights. Ia generalizing upon ,jthat branch of the 
subject he says: ‘In like manner the judicial committee of the Privy Coun- 
cil, acting as Supreme Colonial Tribunal, applies with like impartiality the 
French legislation of the Province of Quebec, as well as the Roman-Dutch law of 
Cape Colony, or even Buddhists customs, the Mussulman law and the ultra- 
modern laws of the Australian colonies, so that they come in that way to 
interpret, at the same sitting, a passage from the Koran and an Australian 
law applying socialistic doctrines.”” And he might then have added that 
prior to the severance of the English colonies in America from the parent 
state, the same committee was resorted to when boundary controversies 
existed between the colonies, or when questions arose, as they some- 
times did, whether the statutes made by the colonial assemblies were in 
excess of the powers conferred by the colonial charters. In that event, as 
M. Bryce has expressed it,! ‘if the statutes were found to be in excess, they 
were held invalid by the courts, that is to say, in the first instance, by the 
colonial courts, or ifthe matter was carried to England, by the Privy Council,’’ 
To that extent that body stands forth as the prototype of the Supreme Court 
of the United States. 


THE LAW OF PERSONAL INJURIES IN MINES, including all character of personal in- 
juries, received in and about mines and quarries, treating of injuries received by 
employés; actions by third persons for their negligence and injuries from the negli- 
gence of independent contractors. By EDWARD J. WHITE, author of ‘‘ Mines and 
Mining Remedies.” St. Louis: The F. H. Thomas Law Book Co. 1905. lvol. 8vo. 
Law Sheep, $6.75. Pages xxiil and 701. 


The author in his preface says: ‘‘On account of the hazardous nature of the 
business of mining, a substantial per cent of the numerous decisions in per- 
sonal injury cases, handed down monthly by the courts of appellate jurisdiction 
of the different States and Federal government, are for injuries received in 
and about mines and quarries. 

‘‘It is impossible to present, in a single text-book, the substance of ‘all’ 
these decisions ‘from the earliest time,’ but a persistent effort has been made 
to outline the doctrines of the leading cases upon the subject, with the princi- 
ples underlying the decisions. 

‘¢If any considerable number of the great army of busy practitioners in the 
United States, engaged in the sturdy struggle for the enforcement of the rights 
of citizens, and a few of the more authoritative members of the profession, 
whose province it is to decide in these conflicts, shall find any assistance from 
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this work, in the performance of their exalted duties, the author will be satis- 
fied with his undertaking.” 

The author cites about two thousand different cases, some of which are, of 
course, cited many times on different points. The text is divided iato sections 
and the references in the index and table of cases are to the sections. Some 
of the notes contain extended discussions and quotations from the reports. 

The text is well written and well arranged, and the book will doubtless be a 
very great help tolawyers engaged in litigation and advice as to matters within 
the scope of the treatise. 


AN ESSAY ON THE PRINCIPLES OF CIRCUMSTANTIAL EVIDENCE illustrated by numerous 
cases by the late WILLIAM WILLS, Esq., justice of the peace. Edited by his son, Sir 
ALFRED WILLS, Knt., one of His Majesty’s Judges of the High Court of Justice. Fifth 
English edition (1902). With American notes by GEORGE E. BEERS of the New Haven 
Bar; of the faculty of the Yale Law School, and ARTHUR L. CORBIN of the faculty of 
the Yale Law School. Boston, Mass.: The Boston Book Company, Law Publishers. 1905. 


Wills on Circumstantial Evidence was originally published in 1838, and has 
ever since been a standard authority. The fifth English edition was prepared 
by the author’s son, Sir Alfred Wills, a judge of the High Court of Justice, and 
published in 1902. In the preface to this edition he speaks of the editioas of 
his father’s book published in the United States, saying: ‘‘ Amongst the Ameri- 
can admirers of the edition published in 1862 — if admiration may be fairly in- 
ferred from wholesale appropriation —is a gentleman who published in 1896, at 
Philadelphia, a volume entitled ‘A Treatise on the Law of Circumstantial 
Evidence, illustrated by numerous cases, by Arthur P. Will, of the Chicago 
Bar.’ Mr. Will’s book contains a considerable amount of the original matter — 
perhaps about half of the volume is his own — and is especially rich in Ameri- 
can Cases.”’ 

He complains of the “ appropriation of al] but an insignificant fraction’ of 
his father’s book by Mr. Will, who ‘‘ begs to acknowledge his indebtedness to 
the Essay of Mr. William Wills.”’ 

Referring to the American edition now under review Sir Alfred Wills says: 
Arrangements have been made, however, with a Boston firm, which, if they 
give no appreciable pecuniary advantage to myself as the owner of the English 
copyright, at least secure that an edition shall be published in the United 
States identical in matter with the English edition. 

The American editor in a prefatory note says: — 

‘‘In the present edition the English text is preserved intact, the American 
notes following at the end of each chapter. While the primary object has been 
to furnish a working tool for the profession, it is the hope of the American 
editor that it may be said of the notes, as it has so long been said of the text, 
that much is embraced in them of vital human interest to both lawyer and lay- 
man.’’ 

Of the original work it is unnecessary to speak at this late day when its 
merits have been recognized for nearly seventy years. 

The American Notes are printed in smaller type than that used for the orig- 
inal work. The best thing that can be said of the American part of the book 
is that it is the work of one who is recognized as a scholarly professor, espe- 
cially learned in this branch of the law. 
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To show the extent of the work of the American editor we append a list of 
the chapters with the number of pages occupied by the American Notes. 

Ch. I. Principles of circumstantial evidence. Am. Notes, 11 pp. 

Ch. II. Characteristics of circumstantial evidence. Am. Notes, 14 pp. 

Ch. III. Inculpatory moral indications. Am. Notes, 77 pp. 

Ch. [V. Extrinsic inculputory indications. Am. Notes, 38 pp. 

Ch. V. Exculpatory presumptions. Am. Notes, 36 pp. 

Ch. VI. Rules of evidence specially applicable. Am. Notes, 17 pp. 

Ch. VII. Proof of corpus delicti. Am. Notes, 37 pp. 

Ch. VIII. Force of circumstantial evidence. Am. Notes, 7 pp. 


THE LAW OF FIRE INSURANCE. — By GEORGE A. CLEMENT, of the New York Bar, Editor 
ofthe New York Annotated Code of Civil Procedure and Fire Insurance Digestin Two 
Volumes. Vol.I. Asa valid contract in event of fire and adjustment of claims there- 
under. Vol. II. As a void contract, and in both volumes the conditions of the contract as 
affected by construction, waiver, or estoppel, including miscellaneous provisions, and 
analysis and comparison of the various standard forms, all reduced to rules, with the 
relevant statutory provisions of all the States. Vol. Il. New York: Baker, Voorhis & 
Company. 1905. Either volume separately, $6.00 net, or $6.30 delivered. 


The second volume of this work now published completes the treatment of 
the subject of Fire Insurance commenced in the author’s first volume published 
some time ago. Throughout the work the law as deduced from the decisions 
of the courts are stated in concise rules followed immediately by citations on 
the cases which support the rules. The work is therefore neither adigest or 
a treatise in the ordinary sense of that word. The notes generally consist 
wholly of citations of cases; though a few of them upon the more important 
subjects, or questions upon which the authorities are not in harmony, con- 
tain quotations from decisions or brief statements of the points decided. 

The author takes the standard forms of Insurance contracts for his arrange- 
ment of his work and of the subject-matter of the rules deduced from the 
decisions. He has added a separate chapter of some fifty pages stating the 
miscellaneous statutory provisions of the several States. 

The author states his rules with unusual clearness and precision. His work 
is without doubt a very valuable one. 

The first volume, as stated in the preface of the present volume, has been 
altered, and reprinted, so that both volumes are now up to date to about the 
middle of August, 1905. The second volume contains eight chapters treating 
of the following subjects: 

Concealment, Misrepresentation, Warranty, Other Insurance, Relating to 
Interest or title, Relating to Use or occupation, Miscellaneous Provisions and 
other subjects, Statutory Provisions. 


BENDER’S NATIONAL LAWYERS’ DIARY, 1906.—From January 1, 1906, to February 1, 1907. 
Published annually. Third year. Price, $2.00. Albany, N. Y.: Matthew Bender 
and Company. 1905. 


The diary proper is well arranged with two days to each page. There are 
236 pages of printed matter preceding the Diary, containing a list of the 
officers of the United States Government, including the executive departments, 
the judges and clerks of the Supreme Court, of the Circuit Courts of Appeals, 
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Circuit and District Courts, the Court of Claims, and of the United States dis- 
trict attorneys and marshals; the assignment of terms of the Courts of Ap- 
peals, Circuit Courts and District Courts, the Constitution of the United 
States with an index; the rules of the Supreme Court and all the other United 
States Courts; tables for ascertaining present values, tables showing the ex- 
pectancy of life; the naturalization laws, the interest laws, passport regula- 
tions and the requirements as to acknowledgments and proof of deeds in the 
several States and Territories. 
The book is well bound in cloth. 


HINTS FOR FORENSIC PRACTICE.— A Monograph on Certain Rules appertaining to the sub- 
ject of judicial proof. By THEODORE F. C. DEMAREST, A.B., A.M., Columbia, LL.B. 
Editor of N. Y. Surrogate Reports. Author ofa treatise on elevated railroad law; 
a study of the Abendroth case, etc. ‘‘ Reason is the life of the law, nay, the common 
law itself is nothing else but reason. * * * The law, which is perfection of reason.” 


Coke, Inst, The Banks Law Publishing Company: 21 Murray Street, New York. 1905. 
123 pp. 


* Objected to, as incompetent, irrelevant and immaterial.”’ 

The author begins his Introduction with these words and continues as fol- 
lows: ‘Its resonant euphony and an air of erudition, not altogether dissoci- 
ated from obscurity which pervades this tripartite specification, probably serve 
to recommend it to the advocate, who, though reasonably sure that he would 
rather dispense with particular, proposed evidence, is not prepared, on the spur 
of the moment, accurately to state the reason why his preference should be 
gratified. 

‘¢In one case, counsel proved himself equal to the feat of doubling the- 
galaxy, his rotund protest being, that evidence offered was ‘incompetent, irrel- 
event, immaterial, impertinent, inadmissible and improper.’ He might have 
added, ‘illegal, injurious and intolerable.’ 

‘‘ The opinions of the courts teem with admonitions, to counsel, of the desir- 
ability of being specific in their statements of the grounds upon which they 
oppose the introduction of evidence, on trials, and advising of the serious con- 
sequences likely to ensue from a deficiency in that respect, 

“Ts the triple, rhythmical alliteration, to which reference has been made, 
amenable to criticism, as lacking such requisite quality?”’ 

This book is divided into four sections. The first is Of Certain Elementary 
Terms, in which the words incompetent, irrelevant and immaterial are defined by 
writers on Evidence, by judges and by text-writers. The second section treats 
of Adjudications and Objections. Section three treats of Striking out and Dis- 
regarding Evidence: and section four of Motion to Direct and to Set Aside Verdicts. 

Every one who has much acquaintance with proceedings in trial court, knows 
that the constant interruption of the examination of witnesses by counsel 
rising and calling out, ‘‘ Objected to,” chiefly serves to prejudice the jury 
against the objector, who they think is trying to suppress evidence of material 
facts; and this is the case even where an objection may properly be made. 

Judges also get so tired of the evidence sharp that they can with difficu!ty 
treat him respectfully. We have heard good lawyers condemn the whole 
superstructure of Evidence as useless, or even as a nuisance. 

Even in equity cases before a judge, counsel who are in the habit of try- 
ing cases before juries freely display their learning in the subject of evidence 
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by interjecting on every possible occasion ‘‘ Objected to.’? They probably 
regard it as one of their constitutional rights secured by Magna Charta or the 
Constitution of the United States. 

However, evideace which may properly be objected to will always be offered, 
we fear; and senseless objections will never cease. This little book will be 
an aid to counsel and courts in determining whether the objections are valid. 


CASES ON QUASI-CONTRACTS. — Edited with Notes and References by JAMES BROWN 
Scott, A. M. (Harv.); J.U. D. (Heidelberg), Professor of Law in Columbia University. 
“Justice is the great interest of man on earth.” Webster on Justice Story (18465). 
“Justice, moral fitness, and public convenience, when applied to a new subject, make 
common law without a precedent; much more, when received and approved by usage.’ 
Per Willes, J., in Millar vy. Taylor (1769), 4 Burr. 2312. 

New York: Baker, Voorhis & Company. 1905. PP. xvi and 772. 


The work is ‘‘Inscribed to James Barr Ames, an Obligation Implied in 
Law.”’ 

The editor’s Preface clearly sets forth his plan of treatment and classifica- 
tion and therefore we quote three paragraphs of it. 

‘While a case-book as such can make little or no pretense to originality in 
any way, attention is called to the historical treatment of the subject in the first 
eighteen pages of the book, whereby the quasi-contract of the present day is 
treated as a natural, if unconscious, development of the quasi-contract of the 
Roman Law. To make clear this connection, frequent reference is made in the 
foot-notes to the Roman and modern Civil Law of the Continent and Spanish - 
American States. Itis hoped that the Jaw of Quasi- contract gains in impor- 
tance and precision, as it certainly does in antiquity and dignity, by treatment 
as a part of a large and well-nigh universal system of law. 

‘In the next place, the arrangement is different from that with which the 
public is familiar. The present collection follows, and necessarily, Mr. Ames’s 
classification of the nature and extent of quasi-contract, as did Judge Keener, 
both in his Cases and Treatise; but the non-contractual aspect of the subject 
is accentuated from the very beginning. After the introductory matter of Book 
I., the obligation is considered as existing, independent of any contract, and, 
indeed, its existence is in itself the negation of contract. As, for example, 
the obligation of restitution when defendant acquired the plaintiff’s property 
by a tort, or where the money in question was paid by the plaintiff under 
duress, legal or equitable, or under compulsion of legal process. Then 
recovery is considered when a contract exists, but the contract itself is due 
to mistake of law or fact. In the next place, the question of recovery in 
quasi-contract is considered when the contract is impossible of performance; 
when the contract is illegal; when the contract is unenforceable under the 
Statute of Frauds. The collection ends with what may be considered the 
culmination of Quasi-Contract, namely: the repudiation of the contract by 
defendant or plaintiff, as in Britton v. Turner,! and a recovery is sought on 
a quantum meruit notwithstanding the legal as well as practical existence of 
the contract. An examination of the full and detailed table of contents will 
render superfluous any further analysis of the arrangement and underlying 
theory of the collection. 
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Tn the third place, it is hoped that the annotations and references in the foot- 
notes will make it possible for the serious-minded student to carry his studies 
beyond the English well into the foreign law of quasi-contract. The annota- 
tions are not, except in rare instances, merely cumulative; but aim rather to 
call attention to various refinements and subtleties of the doctrine which it was 
impossible to set forth at large in the text.”’ 

In the last paragraph of the Editor’s Preface he speaks of the annotations; 
and it is in this feature that this collection of cases differs from most other 
collections with which we are acquainted. The notes are numerous, often 
elaborate and always directing the student to further investigation in American 
or English reports or in foreiga law. There isa good syllabus index. 

This book is well and clearly printed on good paper. 


ROMAN WATER Law. — Translated from the Pandects of Justinian. By EUGENE F. WARE, 
Esq., of the Topeka Bar. This volume contains all of the Roman Law concerning 
fresh water found in the corpus juris civilis. St. Paul, Minn.: West Publishing Co. 1905. 


This book is veryinteresting in a historical way in countries and States where 
the common law prevails: and in the Western and Southwestern parts of the 
United States, which were originally subject to the Civil Laws, the bookhas a 
practical application. We can give a better understanding of the contents of 
this volume and of its practical use by quoting the first three sections of Mr. 
Ware’s Introduction, than by anything we can say. We quote:— 

“The United States inherited from Europe two great systems of jurispru- 
dence — one the Common Law and the other the Civil Law. The eastern part 
of the territory of the United States began with the Common Law. The terri- 
tory west of the Mississippi inherited the Civil Law through the prior sover- 
eignty of either Spain or France or both. The Common Law has invaded most 
of the area of the Western States, formerly subject to the Civil Law, yet there 
are many great questions of both title and right still dependent there for settle- 
ment upon the rules of the Civil Law. Among the great questions thus depend- 
ent is the law of water. The history of the Civil Law, as applicable to such 
questions, is derived from — First, The Roman Law. Second, The Spanish 
Law a3 derived from the Roman Law. Third, The French Law as derived from 
the Roman Law. Fourth. The Mexican Law as derived from the Spanish Law. 
Fifth, The Law of the Republic of Texas as derived from the Mexican Law, 
Sixth, The admission to the American Union of the states subject to the fore- 
going laws. 

“‘ Some of the States of the American Union derived their original and funda- 
mental laws of the soil, and their laws concerning water, by cession of territory 
from Spain directly to the United States; others derived them from France; 
others from Spain through the mediumship of Mexico or of the Republic of 
Texas. 

‘*The basis of all the civil law which comes to any State of the American 
Union, whether directly or indirectly, is the law of imperial Rome. All the 
civil law of recent centuries concerning water comes from the old Roman law, 
and, as we shall show, this new civil law, when it first reached the shores of 
the new world, was inferior in quality, value, and utility to the old Roman law, 
as far as such civil law pertained to water. In other words, the civil law, at 
the time of the first Spanish settlement in America, as far as concerns water 
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was of modern enactment, and was of less breadth and value then than the 
Roman law of one thousand years before. This will fully appear by a compa- 
rison of the pages of each law, hereinafter set forth in full. 

*¢Our knowledge concerning the Roman law comes almost entirely from what 
is known as the ‘ Corpus Juris Civilis,’ which comprises the great codification 
of the Roman Emperor Justinian. The great work embraces what is known as 
‘The Code,’ ‘The Digest,’ ‘The Institutes,’ and ‘ The Novels,’ ail of which 
were compiled under the supervision of the great jurist Tribonian (with forty 
lawyers as assistants), and called generally ‘The Pandects.’ The Pandects 
were claimed to have been a condensation of the treatises of the Roman lawyers 
and jurists, which treatises at that time amounted to more than two thousand 
volumes, and such condensation was intended to be a compendium of all of the 
general laws of the Empire. The Pandects were considered at the time to be a 
great and monumental work; but with the fall and destruction of the Empire 
they disappeared, and for several centuries were supposed to be lost, until, so 
said, a copy was found in A. D. 1147, ina monastery, at Amalphi, Italy. This 
year of 1147 is one to be remembered, because from that time forward the Pan- 
dects have been open to the writers and the jurists of the world.” 


THE Law OF CRIMES.— By JOHN WILDER MAY, Chief Justice of the Municipal Court, and 
late prosecuting officer for Boston. Third Edition, edited by HARRY AUGUSTUS BIGE- 
LOw, assistant professor of law in the Law School of the University fof Chicago, 
Boston: Little, Brown and Company. 1905. Octavo. Sheep, $3.50 net. Buckram. 
$3.00 net. 


May’s Criminal Law, published twenty-five years ago, has always been highly 
valued by the profession asa concise and accurate statement of the general 
principles of the law of Crimes at Common Law and under statutes common in 
thiscountry. It has been much used by students, and it affords them all the 
law on this subject that they are likely to need; and the practising lawyer has 
found in this book all the law he needs, except in special and unusual cases or 
when perhaps he has made criminal law a specialty. Judge May’s book is a 
standard book which every lawyer knows and esteemsand after general use for 
a quarter of a century needs no commendation now. 

The editor of the present edition says that the additional space made availa- 
ble by the enlarged size of this edition has been utilized in two ways: ‘ First, 
the general principles of the criminal law underlying all applications of it 
have been stated somewhat more in detail, and more fully illustrated by ex- 
amples, and the same course has been followed, wherever it seemed advisable, 
in dealing with the specific offenses; second, the citations have been increased, 
the aim being particularly to add recent cases showing the present application 
and condition of the common law of crimes. Asa matter of convenience to 
both practitioner and student, in citing cases, references have been made, not 
only to the official reports but to the national reporter series and to collections 
of criminal cases. It being recognized, however, that this is an elementary 
treatise, no attempt has been made, either in discussion of principles or cita- 
tion of cases, to be exhaustive. 

The number of citations has been doubled in this edition, and references 
made to the National Reporter System and to several collections of cases on 
criminal law. 
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THE LAW OF PASSENGER AND FREIGHT ELEVATORS. — Second and revised edition. By 
J. A. WEBB, of the St. Louis Bar. Author of a treatise on the Law of Interest and 
Usury; Editor of Webb & Meigs’ Digest of Tennessee Decisions, the last Editions of 
Burrill on Assignments, Smith on Negligence, Webb’s Pollock on Torts, etc.; some- 
times contributor to the Albany Law Journal, The Central Law Journal, The American 
Law Review, &c., and Lecturer on the Law of Torts in Benton College of Law of St. 
Louis. St. Louis: The F. H. Thomas Law Book Co. 1905. 375 pages. Law sheep. 
Price, $4.75. 


The first edition of this book was published in 1896; the second edition now 
before us in 1905. The author in his preface to the iatter edition says: ‘‘ Since 
the publication of the first edition of this limited treatise upon a special sub- 
ject, the frequent requests for references to the late cases suggested the pro- 
priety of a new edition. In preparing the first edition reliance was misplaced 
upon the general digests, which have very poor'y classified their notes upon 
this subject. Consequently, a number of cases were omitted. In preparing 
this edition, I have endeavored to revise and enlarge my former work, as well 
as add the subsequent cases. I trust that its use may save my brethren at 
the bar much tedious research and to some extent relieve the difficulty of col- 
lating the authorities upon this subject.’ 

The author has cited in the present edition some twelve hundred cases, 
probably all that had been pubiished at the time of writing. As the cases are 
not very numerous the author is able to state the facts and the importrnt parts 
of the decisions somewhat fully. He thus makes his book more readable and 
more useful. Any one having an elevator accident case will probably find the 
law governing it in this book; and if he does not so find it, he may properly 
conclude that he has a new question in this branch of the law; but the prin- 
ciples stated by that author will help him to the proper solution. 

In an Appendix there is a digest or compilation of the statutes of the several 
States regulating the construction and operation of freight and passenger 
elevators, 

The cases are cited in the text of the work and not in notes. We confess to 
a decided dislike to this way of writing; though it is perhaps excusable in 
case of a small book like the one under review where the cases are not very 
numerous. 


BRIEFS ON THE LAWS OF INSURANCE.— By ROGER W. COOLEY. In five volumes. St. Paul, 
Minn.: West Publishing Co. 1905. 


tIt is always best to see what the author of a legal work has to say as to his 
plan and mode of treating his subject. Mr. Cooley says in his preface: ‘ This 
series of Briefs on the Law of Insurance is, in many respects, a radical depart- 
ure from the beaten paths of legal literature. It is not a treasise, or a digest, 
or a series of annotations; nor is it a text-book, as that term is usually under- 
stood. Its purpose is to furnish the practitioner with complete briefs on 
every phas? of the Law of Insurance, so far as it relates to the contraet. The 
aim of the author has been to take up every question that has been raised in 
relation to the contract of insurance, and to brief the law applying to such 
questions, not only to state decisions of the court, but also to show the rea- 
sons for such decisions, and the theories on which the courts have distin- 
guished or have attempted to reconcile apparently conflicting cases. The 
Briefs cover all kinds of insurance and the application to the law to all classes 
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of insurance contracts. Questions connected with the organization of insur- 
ance companies, the conduct of their business, and their regulation by State 
laws have been discussed only in their relation to the validity and construction 
of the contract. ' 

‘‘ The general principles of the Law of Insurance may be regarded as fairly well 
settled. Though these principles are fully stated iu the briefs and illustra- 
tive cases cited to sustain them, it has not been thought necessary to enter 
into any extended discussion of them. ‘The special features of the work — 
that which distinguishes it from text-books in general — is the discussion of 
the exceptional phases of the contract and of the law as applied thereto. In 
this discussion, whether of principles or of execeptions, the aim has been to 
treat all questions from a practical] and not from an academic standpoint.” 

This is a very elaborate work, the text occupying four large volumes of about 
a thousand pages each, with the Table of Cases and the Index in the fifth 
volume of over five hundred pages. We estimate that the number of 
cases is about thirteen thousand. It is not a work which a lawyer 
can take under his arm or even carry in his bag when he goes to a county court 
to try x case. Probably the work is not intended so much for the trial lawyer 
as for counsel who are advising or preparing for argument before a court of 
last resort. 

We fail to see why the author should call his work Briefs or a series of 
Briefs on the Law of Insurance. It is iu substance a very full and elaborate 
treatise and differs chiefly from an ordinary treatise in the way in which the 
cases are cited and arranged on the printed page. The important cases are 
cited and discussed in what we should call the text proper. There are also 
occasional references in the text to cases at the bottom of the pages. These 
cases supporting the text are generally cited in notes immediately following 
the text or the part of the text to which they relate, printed in the same 
type as thet used for notes proper. Some of these notes are elaborate with 
statements of the points decided and discussions and comparisons of cases. 
Iu this respect the work is fashioned like a brief. The printed page is con- 
sequently somewhat broken up. If all the cases cited were put up at the bot- 
tom of the pages, we do not know that any one would think of calling the work 
anything else than a treatise. It is not of much consequence what name is 
given to the work. It isa great and very important legal work. 

Naturally we have not had time to read this work through. So far as we have 
examined we have seen nothing to criticise in the statements of law. The 
author’s labor ismonumental and impressive. The law is carefully and accu- 
rately stated as we confidently believe from reading various selections. It will 
save counsel no end of labor in giving advice and preparing for argument in 
insurance matters. Officers of insurance companies will doubtless welcome 


the work. We heartily congratulate the author on accomplishing so great an 
undertaking. 


A SELECTION OF CASES ON DOMESTIC RELATIONS AND THE LAW OF PERSONS.— By 
EDWIN H. WoopDRvurFF, professor of law in the college of law, Cornell University. 
Second Edition, enlarged. New York: Baker, Voorhis & Company. 1905. Price, in 
Canvas, $3.50. 


The first edition of the Editor’s collection of Cases on Domestic Relations 
was published eight, years ago; and this collection in the present edition has 
been enlarged by a group of cases on the conflict of jurisdiction in divorce 
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cases; and by other cases decided since the first edition was published and by 


additional notes. 
The running titles at the top of the pages show the different subjects as they 
are taken up in logical order. There is also an Index. 


THE AMERICAN STATE REPORTS. —Containing the cases of general value and authority 
sabsequent to those contained in the “ American Decisions” and the “ American Re- 
ports”? decided in the Courts of Last Resort of the several States. Selected, reported 
and annotated by A. C. FEEEMAN. Volume 104. San Francisco: Bancroft, Whitney 
Company, Law Publishers and Law Booksellers. 1905. 

We mention the subjects of all the more elaborate notes although all the 
other cases in the volume are annotated. 

Holographic wills, eleven pages. 

What libelous statements are privileged, thirty-eight pages. 

Presumption of Death, twelve pages. 

When time is, or may become of the esssence of contracts for the sale of land, ten 
pages. 

Effect of the possession of real property as notice, twenty-three pages. 

Life Insurance, Conflict of laws respecting non-forfeiture of policy, nine pages. 

Who are passengers on street railways, five pages. 

Power of municipal corporations to make and enforce regulations respecting street 
railways for the protection of the public, twenty-one pages. 

Attachment of foreign railroad cars, two pages. 

Who may plead the statute of limitations, twenty-five pages. 

Marriage brokerage contracts, four pages. 

Insurable interest of a husband in his wife’s property, four pages. 

Gambling apparatus, one and one-half pages. 

Vol. 105 of American State Reports is just received. The important notes in 
this volume are upon the following named subjects: — 

Necessary parties to proceedings in mandamus, five pages. 

Who are bound by a judgment for or against a municipal or other governmental 
body or its officers, thirteen pages. 

Rights and liabilities of assignees of bills of lading, forty-two pages. 

The contract of guaranty, twenty-three pages. | 

Urging or coercing verdict, teu pages. 

Duties of savings banks to their depositors, twenty-eight pages. 

Recovery of money paid under a contract unenforceable by the statute of frauds, 
five pages. 

Quitclaim deeds, nine pages. 

Who are guests at inns, eight and one-half pages. 

When evidence of other claims is admissible in criminal prosecutions, twenty- 
seven and one-half pages. 

Our readers know from our repeated statements that we highly appreciate 
and commend Mr. Freeman’s annotations. 


BRIEF MAKING AND THE USr OF LAW BOOKS. — By WILLIAM M. LILE, HENRY 8. RED- 
FIELD, EUGENE WAMBAUGH, ALFRED F. MASON, and JAMES E. WHEELER. Edited 
by NATHAN ABBOTT DEAN of the Leland Stanford, Jr., University Schoolof Law. 
St. Paul, Minn. West Publishing Co. 190€. 472 pages. 


Mr. Lile writing the Introduction to this volume tells us why this book was 
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written and we quote two paragraphs: ‘‘ Without stopping to inquire in 
what other directions the law school has come short of its duty to the student» 
law teachers generally must concede that while a knowledge of law books 
and their use —in short, brief- making, in its broader sense — is an essential 
professional acquirement, this field is yet, for the average law-school graduate, 
a vast waste of unchartered and unexplored territory. Following precedent 
the teacher has been content to lay before the student, in the form of lectures 
text-books or cases, or these combined principles of the teacher’s own choos- 
ing; but little or no necessity for sustaining or combatting a particular prop- 
osition by written argument is encountered by the student while in the law 
school. The result has been that the student enters upon the practice, pos- 
sibly with an excellent command of legal principles, yet, as a practitioner, 
quite as belpless to ‘ make war’ for his client as an unarmed soldier to do 
battle for his country. * * * 

** Certainly, instruction in brief-making has not been neglected because of its 
lack of importance. The lawyer at the bar who knows nothing ef legal bibli- 
ography beyond his college text-books, or who, with the books in his hands, 
cannot make an exhaustive examination of the authorities on a given point — 
who cannot rapidly analyze an opinion and determine the precise points for 
which it is authority, with doctrine and dictum carefully discriminated — lacks 
much of necessary professional equipment. Indeed,eventhough amexpert inall 
these, if he still lack the art of making his learning effective in the form of argu- 
ment and a well constructed brief, his other accomplishments will not save him 
from defeat at the hands of a less learned but more skillful adversary. If it be 
true that in the days of our grandfathers, when books were few and causes were 
argued largely on principle, the lawyer with one book was a dangerous adver- 
sary, itis no less true in modern days, when books are many and judges demand 
‘cases in point’ as well as principles, that it is the lawyer with many books 
and the skill to use them whose briefs win causes in the appellate courts, and 
furnish material for immortal opinions.”’ 

Part I. of this volume is by Professor Henry S. Redfield of Columbia Uni- 
versity, who in several sections writes of The Brief on Appeal, first as to the 
nature of a brief, then of its contents and finally of the preparation of it. He 
gives as a sample how a brief should be made, a brief used by distinguished 
counsel before the Supreme Court of the United States. 

Part II. is by Professor Eugene Wambaugh of Harvard University, and tells 
How To Use Decisions and Statutes. His suggestions upon the following mat- 
ters are most excellent, and deserve careful attention: The Doctrine of a Deci- 
sion; Circumstances Affecting the Weight of the Doctrine of a Decision; The 
General Rules as to the Construction of Statutes; Circumstances Affecting the 
Real Effect of a Statute. 

Part III. is by Alfred F. Mason, Esq., who points out the Books of Primary 
Authority and those of Secondary Authority. 

Part IV. How to Find the Law is by James E. Wheeler of the Yale University 
Law School, who treats of Classification. 

There isa very useful Appendix, containing Abbreviations of Law Publications 
alphabetically arranged, occupying 23 pages, compiled by the late Elliot Howard 
Gilkey, librarian of the Ohio Supreme Court Library. 
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